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THE NEW ENGLISH WAR CABINET AS A 
CONSTITUTIONAL EXPERIMENT 


OME few among the numerous readers of the HAaRvARD LAw 
REVIEW may have noted the creation in England on December 
11, 1916, of a so-called War Cabinet consisting of only five persons, 
namely, Mr. Lloyd George (the Prime Minister), Mr. Bonar Law 
(the Chancellor of the Exchequer), Lord Curzon (the Lord President 
of the Council), Mr. Henderson and Lord Milner, who sit in the 
Cabinet but hold no definite office. My aim in this article is to 
show that this War Cabinet of five persons is a new and very interest- 
ing attempt to form a new kind of Cabinet government which, it is 
hoped, may turn out specially adapted to the conduct of the war, 
and thereby ensure the victory of Great Britain and her Allies. 
This experiment in constitutional government deserves the atten- 
tion of persons still interested in the development of the English 
Constitution. They are, I fear, both in England and in the United 
States, not only a limited but a constantly decreasing class of stu- 
dents. To this small body I myself assuredly belong. It is impos- 
sible for me to conceal from your readers that I am both in age and 
in my mode of thought an old Mid-Victorian who still believes that 
the possession of a good constitution does somewhat contribute to, 
though it cannot ensure, the prosperity of a nation, and that changes 
in the old and at one time admired Constitution of England are 
worth being studied by the citizens of the American Common- 
wealth. Let me add that in this article it is my wish to write in 
the spirit of a constitutionalist and not of an English politician. 
Whoever wishes to understand the constitutional experiment now 
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being carried out in England will do well to consider, first, the 
. nature of Cabinet government as analysed by Bagehot in 1867; 
, secondly, the peculiar characteristics of the present War Cabinet, 
and especially | its difference from the old Cabinets on which is 
based Bagehot’s account of Cabinet government; and, lastly, the 
7 possible effects of the new form of Cabinet government. 


CABINET GOVERNMENT AS ANALYSED BY BAGEHOT! 


The originality of Bagehot’s book lies in one fact: he therein 
gives a picture of the English Constitution as it actually existed 
and worked — one may say lived — before his eyes some fifty years 
ago. He thereby discovered once and for all two conclusions which 
had escaped the attention of historians, such as Hallam, and are 
absolutely inconsistent with the constitutional doctrines of so high 
an authority as Blackstone. The one conclusion is that “the 
efficient secret of the English Constitution may be described as the 
close union, the nearly complete fusion of the executive and legis- 
lative powers”; the second is that this fusion of the Government 
and the Legislature is achieved through the existence of the Cabinet. 
Let me therefore sum up the leading features of Bagehot’s now 
universally accepted doctrine as to the nature, the appointment, 
the functions, the power of the English Cabinet and as to the 
beneficial effect of Cabinet government. But let my readers care- 
fully bear in mind that Bagehot’s masterly description of Cabinet 
government is based upon his subtle observation of Cabinets as 
they existed during the Mid-Victorian,) we might almost say during 
the Palmerstonian, era, extending from say 1846 to 1866. The © 
lessons to be learned from the events of these twenty years are 
supplemented in Bagehot’s case by careful study of parliamentary 
history, at any rate from 1830. But for the full appreciation of 
Bagehot’s genius and the right application of his teaching it must 
not be forgotten that in 1867, when his work was published, he 
naturally failed to note some constitutional changes which then were 
only just coming into view, and inevitably could not anticipate 
events, such for example as the immense development of the Party 





1 See BaGEHOT, THE ENGLISH CoNSTITUTION, ed. 1878, No. 1, The Cabinet, pp. 
1-32; No. 5, The House of Commons, pp. 130-175; No. 6, On Changes of Ministry, 
pp. 176-218; No. 8, Prerequisites of Cabinet Government, pp. 254-271. 
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system, or one may say of the “Machine,” which has taken place 
in England since his death.? 

The Cabinet, according to Bagehot, consists of all the highest 
officials who hold office during the King’s pleasure, and are techni- 
cally appointed by and dismissible at the pleasure of the King. 
They are the heads of all the great departments of government, 
such as the Lord Chancellor, the Secretaries of State, e. g. for 
Foreign Affairs, the Chancellor of the Exchequer, and the like. 
It is true that occasionally a member of the Cabinet might hold no 
definite office. All the members of the Cabinet are Privy Council- 
lors. They all, according to Bagehot’s description, are members of 
one or other House of Parliament. At the head of the Cabinet stands 
the Prime Minister.* As some Minister must always be responsible 
for acts done by the King, the exercise of the Royal Prerogative 
for practical purposes lies in the hands of the Cabinet. The Cabinet 
therefore is the true English Executive.‘ 

This being granted, the matter of supreme importance is the 
mode in which the Cabinet is appointed. Technically the members 
of the Cabinet are each and all nominated, as they are also dis- 
missible, by the King; they are the ‘King’s servants.” But in 
reality they are, as Bagehot insists, selected by the Prime Minister 


or, in other words, by the statesman authorised by the King to 
form a Cabinet. They are always selected from the leading members 
of either House of Parliament, and are of necessity persons of 
influence in one or other of the Houses, who can, with the Prime 





2 In 1872 his introduction to the second edition of his book clearly shows his per- 
ception that the changed circumstances of the time were rendering some parts of his 
work obsolete. 

3 In Bagehot’s time the Prime Minister had, as such, no legally recognised title. 
He was really unknown to the Constitution. He was ordinarily the First Lord of the 
Treasury, an office which left him free to devote himself to his duties as Premier. But 
he might, as in the case of Pitt, as also of Gladstone, hold the office of Chancellor of 
the Exchequer, which would increase both his labours and his power. 

4 Bagehot, in parts of his book with which I am not here concerned, is careful to show 
the real and important influence of the Crown, though probably his language a little 
underrates the power of the King, and still more overlooks the increase in that power 
which may arise from changing circumstances, e. g. the increasing feeling throughout 
the British Empire of Imperial unity. 

The Cabinets of fifty years ago generally consisted of about fourteen or fifteen per- 
sons. The number of Cabinet Ministers varied from time to time, but it gradually, 
though not continuously, increased. Thus in 1891 it had risen to seventeen; in 1895 
to nineteen; in 1914 (at the beginning of the war) to twenty-two; in June, 1915 (the 
Coalition Government) to twenty-six. 
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Minister, “command the support of Parliament,” to use popular 
expressions, though in fact what in general is really meant is the 
support of the House of Commons, or a majority thereof. To put 
the same thing in other words, the Prime Minister and the members 
of the Cabinet are the leaders of the party which forms the majority 
of the House of Commons. The next point to note is that the effect 
of true Cabinet government, wherever it exists, and now the avowed 
object of Cabinet government in England, is to establish that fusion 
of the Executive and the Legislature which is in Bagehot’s eyes 
the extraordinary merit of the English Constitution, and that this 
end is attained by the selection of members of the Cabinet from 
among the parliamentary leaders of the party which commands 
the support of Parliament. 

Consider now the functions of the Cabinet. They may be 
described as the exercise of every kind of power which can belong 
to a strong Executive, and especially the right to propose and gener- 
ally to carry any legislation deemed desirable, or at any rate neces- 
sary, by the Cabinet.£ To one special power of our Executive 
Bagehot calls special attention: 

“Tt is a committee which can dissolve the assembly which appointed 
it; it is a committee with a suspensive veto — a committee with a power 
of appeal.” 


The Cabinet therefore is, to use Bagehot’s expressions, 


“‘a combining committee — a hyphen which joins, a buckle which fastens, 
the legislative part of the State to the Executive part of the State. In 
its origin it belongs to the one, in its functions it belongs to the other.”’ 





5 Bagehot is aware of the importance of the difference between selection and elec- 
tion. Selection by the Prime Minister pretty well secures that he will and must choose 
as colleagues in the Cabinet the most eminent members of the Legislature who belong 
to the dominant party, of which he will be presumably the chief. Election to the 
Cabinet either by the two Houses of Parliament sitting together, or by the electorate 
of the United Kingdom, would probably in many cases have the result of placing in 
office not the candidate who had the greater number of ardent supporters, but the 
candidate who would on the whole excite the least opposition among the persons called 
upon to elect him. This at least is the conclusion a foreign critic is tempted to draw 
from the character of the Presidents of the Third French Republic who are elected 
by the two Houses of Parliament sitting together, and from the character of many 
of the American Presidents elected before the election of Lincoln. 

6 A private member can still introduce a Bill into Parliament, but his power of 
passing it through Parliament without the aid of the Government amounts, it is said, 
at the present day almost to nothing. Since the beginning of the war the authority 
given to legislation by means of Orders in Council places something very like un- | 
limited legislative authority in the hands of the Cabinet. 
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But it is much more than this; it links together not only the Execu- 
tive and the Legislature, but also in a great measure the Govern- 
ment, the Legislature, and the Electorate, or in popular language 
the people. In any case the 


“English system therefore is not an absorption of the executive power by 
the legislative power, it is the fusion of the two. Either the Cabinet 
legislates and acts, or else it can dissolve. It is a creature, but it has the 
power of destroying its creator.” 


It is worth noting that the want of this power of dissolution pro- 
duced singular and not always beneficial results on the working of 
Republican institutions in France. It can hardly be doubted, as 
Bagehot when quite a young man had the acuteness to discover, 
that in 1851 the French people desired the re-election of Louis 
Napoleon as President. The legislative assembly of that day could 
not be dissolved before the expiration of the term for which it was 
elected. A majority of the Assembly, if my memory does not 
deceive me, were willing to pass a law changing the Constitution 
which should make the President re-eligible, but this majority was 
not as large as the terms of the Constitution required. An appeal 
to the electors through a dissolution was impossible. It is at least, 
however, conceivable that such an appeal would have met the wish 
of the country, and by giving to Louis Napoleon a new term of 
office would have deprived him of the excuse, and possibly of the 
wish, for the coup d’ état of the 2nd December, which in effect, though 
not immediately in form, changed a democratic Republic into a 
despotic Empire. Under the third Republic a dissolution is legally 
possible,” but it has never but once taken place, and the result of 
the precedent then set deprives it of authority. When Gambetta 
was Prime Minister and at the height of his popularity, the want 
of a right on his part to demand a dissolution prevented him from 
continuing at the head of the Government. 

To Cabinet government, as it existed in England fifty years ago, 
Bagehot ascribes and, in the main with truth, some pre-eminent 





7 A dissolution under the Third French Republic can take place only on the action 
of the President on the advice of the Senate. See Law of 25 Feb. 1875, s. 5. 

“5. Le Président de la République peut, sur l’avis conforme du Sénat, dissoudre 
la Chambre des députés avant l’expiration légale de son mandat. — En ce cas, les 
colléges électoraux sont convoqués pour de nouvelles élections dans le délai de trois 
mois.” 
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merits; he clearly holds it to be the best form of executive for any 
State which in reality enjoys a representative legislature. To him 
it is an instrument of government which works simply, easily, and 
effectively; the fusion which it creates between the Cabinet and 
the Legislature really increases the strength both of Parliament 
and of the Executive, and further, because legislation in England is 
so closely connected with the tenure of high office, keeps alive the 
interest of the people in the otherwise dull business of passing of 
Acts of Parliament. The Cabinet in his eyes again, by giving actual 
and exciting importance to parliamentary debate, is the educator 
of public opinion, whilst the Houses of Parliament, and especially 
the House of Commons, will be found to constitute the very best 
body conceivable for selecting the members of the Government; 
for every one of the men chosen by the Prime Minister to occupy a 
seat in the Cabinet must be a person well known to one of the two 
Houses, and probably to both; he must be a man of more than aver- 


age talent, since, either by the gift of nature or by careful study, he - 


has obtained the power of leadership among men, such as are 
Members of Parliament who have got to know both the strength 
and the weaknesses of their fellows. Cabinet government further, 
though it is a slow product of the complicated and exceptional 
history of England, and though it is favoured and strengthened by 
the traditional greatness and the living influence belonging to an 
English King, is a form of executive which in its essential char- 
acteristics can, if its nature be properly understood, be created in 
countries where no art of legislation can create a constitutional 
monarchy such as that which has grown up in England. Cabinet 
government, lastly, as Bagehot always implies, has the transcendent 
recommendation that it provides the most flexible form of executive 


which can be now found in any civilized State. Bagehot’s belief , 


in the excellence of Cabinet government is tempered by the sound- 
ness of his good sense and the acuteness of his insight with regard 
to all matters that came under his thoughtful observation. The 
very existence of the new constitutional experiment to which I 
am calling your readers’ attention shows how justly Bagehot 
attributed flexibility to the English Cabinet. The Constitution of 
the Third French Republic, which has now stood the terrible test 
of time and has existed for more than forty ‘years, proves decisively 


that a form of true Cabinet government may exist under Republican | 


| 
| 
\ 
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institutions, and the annals of the five British Dominions show 
that the dignity and the prestige of the British monarchy are not 
essential to the maintenance of the power and the effectiveness of 
Cabinet government. So extraordinary is the genius of Bagehot 
that one hardly likes to dwell on the limitations within which his 
conclusions with regard to the English Constitution can now be 
accepted as altogether correct. Still they must be taken into account 
in order to make a fair comparison between the Cabinet government 
of 1867 and the new form of English Cabinet existing at least for 
the present in 1917. \ Bagehot seems to have given little study to the . 
constitutions of foreign countries. He did not know what he 
certainly might have known, the singular and very successful 
attempt made in Switzerland to form an executive which, though 
appointed by the Houses of the Swiss Parliament, cannot be dis- 
missed from office during the period (three years) for which the 
Council or Cabinet is elected. He had turned his mind towards 
the Presidential government of the United States. He perceived 
keenly some of its undeniable defects. But oddly enough the 
success with which Lincoln guided his countrymen through the 
perils of the Civil War hardly seems to have excited Bagehot’s 
attention. He does not at any rate realise that at a crisis of a 
nation’s history an elected but irremovable President may exercise 
a salutary power hardly to be obtained by a Prime Minister whose 
official existence depends at every moment on the will or the caprice 
of an elected legislature. It is somewhat singular too that Bagehot 
hardly notes the distinction, which has now become of great con- 
sequence, between the Cabinet which constitutes the real Executive 
and the large and constantly increasing body of Ministers who 
though not part of the Cabinet may hold offices of high importance 
and who lose, or may lose, office when the Cabinet ceases to com- 
mand the support of Parliament. 

In 1872 Bagehot, as appears from the second edition of his book,® 
foresaw that his account of the English Constitution was, owing to 
the advance of democracy, becoming more or less obselete. He 
obviously could not by any possibility anticipate the decline in 
the authority of Benthamite liberalism which did not become easily 
noticeable till at least twenty years after his death, nor the extent 





8 Which should always be supplemented by the perusal of Lowell’s “Government 
of England,” and especially of Part II which treats of the Party System. 
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to which the disbelief in /aissez faire has stimulated the influence 
of Socialistic ideals. Still less could he foresee the immense effect 
which in one form or another is being already produced on the 
public opinion of the civilized world by the attempt to establish 
by force of arms the military despotism of Prussia throughout the 
civilized world. Still, whatever limitations must be placed upon 
our complete acceptance of Bagehot’s constitutional doctrines, 
owing in the main to the effect of events which have taken place 
since his ‘English Constitution” was first published, he has drawn 
the truest picture anywhere to be found of English Cabinet govern- 
ment as it existed fifty years ago and as it was assumed, not with 
perfect truth, to work up to almost the end of last year. It is 
therefore with Cabinet government as described by Bagehot we 
had best compare the new English Executive of to-day. - 


THE WaR CABINET OF DECEMBER, 1916 


This Cabinet is characterised by the following features: 

(x) It consists of only five members. This Cabinet is smaller 
than any Cabinet known, I believe, to English history since Cabinet 
government came into existence. 

The Cabinet is however a real Cabinet; it is understood to be the 
real executive which ultimately exercises the final decision as to 
any executive act, and of course is in a parliamentary sense respon- 
sible for the whole action of the executive. 

(2) The Cabinet is itself a war committee charged specially with 
the conduct of the war, though one of its members, namely, the 
Chancellor of the Exchequer, who also undertakes to a great extent 
the leadership of the House of Commons, is not expected to attend 
the Cabinet meetings regularly. 

(3) The smallness of the Cabinet is combined with the large num- 
ber of other Ministers who have not seats in the Cabinet. These 
number at least twenty-eight.° 

(4) The result is that the Cabinet, strictly speaking, and as 
contrasted with the Ministry, does not include most of the holders 
of the principal offices which have hitherto entitled a Minister to a 





® If we reckon as Ministers every man who would in the usual course of events 
cease to be one of the Ministry on the Cabinet going out of office, the other Ministers 
number sixty-five. 
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seat in the Cabinet. Thus the Lord Chancellor, the Home Secre- 
tary, the Foreign Secretary, the Secretary for War, and in fact most 
of the highest officials, have no seat in the Cabinet. In other words, 
leading statesmen holding the highest offices, and men of the 
highest reputation, such as the Lord Chancellor (Lord Finlay), 
the Foreign Secretary (Mr. Balfour), the Secretary for India (Mr. 
Chamberlain), and most of the other experienced statesmen making 
part of the Ministry, are not Cabinet Ministers. 

(5) A good number of the Ministry are experts in different lines 
who have been called to office not because of their reputation in 
the House of Commons, but because of their known capacity in 
the discharge of different kinds of business, as to which it isspecially 
desirable that the nation should profit by a man’s special training 
and capacity. Such for example are the President of the Local 
Government Board (Lord Rhonndda), the Shipping Controller (Sir 
Joseph Maclay), and Dr. H. A. L. Fisher. All, or nearly all, I am 
told, of the Ministers who have been invited and induced to join 
the Ministry on account of their special capacity and talent, though 
it may happen to be of a non-parliamentary character, if they are 
not already members of the House of Lords, have or will become 
members of the House of Commons. But what specially needs to 
be noted is that access to the present Ministry has been lavishly 
opened to men who have displayed talent, capacity and character, 
outside the sphere of parliamentary life. 


COMPARISON BETWEEN THE NEw War CABINET AND THE CABINET 
AS DESCRIBED BY BAGEHOT 


(r) The War Cabinet does not contain anything like all the most 
important officials of the Crown. 

(2) The War Cabinet, small though it be in number, contains 
men who have not risen mainly by their parliamentary talents. 

(3) The Ministers who do not belong to the Cabinet hold the 
greater number of the offices which used to give a title to a seat in 
- the Cabinet. Among the members of the Ministry, though not of 
the Cabinet, are to be found men of high character and famed for 
their tried capacity in different lines of business, but who have been 
unknown to Parliament. 


(4) The Cabinet of not more than five persons is ultimately 
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responsible for the government of the country. Ministers outside 
the Cabinet are really, however great their fame and influence, not 
responsible for the general government of the country. 

The essential difference between the Cabinet of to-day and every 
Cabinet which has preceded it may be thus summed up: 

The new Cabinet does not contain anything like the whole body 
of high government officials or of the men who at the present mo- 
ment are the parliamentary leaders of the party which commands 
a majority in the House of Commons, whilst the Ministers who are 
part of the Ministry, but are not part of the Cabinet, hold among 
them most of the high offices which till almost the end of last year 
entitled their holders to a seat in the Cabinet. 


WHAT ARE LIKELY TO BE THE RESULTS OF THE NEW ForM OF 
CABINET? 


We must here distinguish between the immediate and the ulti- 
mate effects of the new form of government. 

As to the immediate effects. ‘The new War Cabinet has obviously 
been created for the carrying on of the war against Germany with 
the utmost vigour. It is possible, one may even hope that it is 
likely, that the hopes of the nation will in this respect not be dis- 
appointed. Concentration of responsibility upon a few men trusted 
by the country is calculated in itself to increase the energy of the 
Government. Many Englishmen believe that already they can per- 
ceive new energy und boldness on the part of the new Executive. 
The one thing which is certain is that even the nominal management 
of the war by a Cabinet of twenty-two persons is an impossibility. 
If any one doubts this, the first pages of the First Report of the 
Dardanelles }° Commission are sufficient to banish such scepticism. 
The truth is that the War Cabinet is the admission of the fact, 
already widely suspected, that a large committee cannot direct the 
progress of a war, and that the nominal attempt to do so will inevit- 
ably throw the management, or mismanagement, into the hands 
of a much smaller body whose very names, except as members of 
the Cabinet, are unknown to the public. 

The experiment of a small war Cabinet is in itself a very important 





10 This Report came into my hands only yesterday. I have not yet read the whole 
of it. The article was in substance written before I received it. 
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fact. Wise and temperate men have recently been asking, Does 
not England for the conduct of a great war need a Dictator? The 
existence of the new Cabinet shows the method by which, with- 
out the passing of any Act of Parliament, or any revolutionary 
change, a virtual dictatorship may be created under the English 
Constitution. 

As to the future and possible effects. It is certain that the existence 
of the War Cabinet — I had almost said that the circurnstances of 
the time — demand a re-adjustment of our governmental machinery 
and also of many of our governmental conventions." There is 
every reason to believe that the members of the Cabinet, and the 
very eminent men such as the Lord Chancellor, Mr. Balfour, Mr. 
Chamberlain, Sir Edward Carson, who stand outside the Cabinet, 
will loyally and cordially give full support and aid to the Cabinet. 
Yet certainly some understanding must gradually be formed as to 
the exact relation between the members of the Ministry and the 
members of the Cabinet. One is happy to perceive that the Prime 
Minister acknowledges this necessity, but that he thinks from 
experience that it can easily be met.” He is probably right. The 
mutual goodwill of Ministers whether within or without the Cabinet, 
and the common patriotism of all British statesmen are the best 
guarantee that the perplexities of a new form of government will 
not be allowed to frustrate the success longed for by the nation of 
a great constitutional experiment. 

A. V. Dicey. 


Oxrorp, ENGLAND.. 





11 It is difficult to see how a Cabinet which also constitutes a war committee will be 
able to combine the secrecy of Cabinet meetings where no written note of its pro- 
ceedings is taken, except by the Prime Minister, and that for the information of the 
King, with the use of a Secretary who, as I understand, has kept a record of what 
passed at the meetings of former war committees. 

12 See speech of the Prime Minister, Parliamentary Debates of roth Dec., 1916, col. 


1334- 
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LOOKING FORWARD 


Fears have always held a higher place in their own esteem 

than in the regard of the general public. One recalls the 
mediaeval proverb: Nullus causidicus nisi mendax. The same 
feeling is not seldom exhibited in modern times, as in the will of 
an English admiral (if my memory is correct) made public some 
years ago, in which the testator took occasion to put on record the 
ill conceit which he had of the legal profession. It is not part of 
my present business to say if, and how far, this reproach is deserved. 
I prefer to consider a more agreeable theme, namely, the parti which 
lawyers may play in promoting international harmony and in 
making the world a better place to live in. The subject is closely 
connected with the topic of legal education, z. e., the best means of 
training our lawyers to realize the destiny which, if they are worthy 
of it, the future may hold in store for them. 

Among the influences which tend to promote union or dis- 
union between nations, language, religion, government and law 
all play their part. We may leave it to the political philosopher 
who like Machiavelli or Montesquieu occupies himself with the 
causes of the rise and fall of states to explain how these several 
forces act and react upon one another through the ages, here com- 
bining, there disintegrating, always restlessly at work. He would 
perhaps tell us that difference of law is closely parallel to difference 
of language. Just as we see communities speaking the same lan- 
guage, but owing allegiance to different sovereignties, or again one 
sovereignty exercised over communities speaking diverse tongues, 
so law sometimes transcends, sometimes stops short of, the limits 
of governmental authority. But language and law seem on the 
whole to exhibit opposite tendencies. If community of language 
has been in the modern, even more than in the ancient, world a 
powerful factor in developing a sense of common nationality, on 
the other hand difference of language is a strong motive of disin- 
tegration. But law exercises a more steady pressure towards union 
and away from disunion. Differences of law more readily than dif- 
ferences of language yield to the forces which make for unity. 
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Today we are feeling our way towards the larger unities which, 
passing beyond the limits of national life, will bring the nations 
into a harmony of sentiment and of interest heretofore unknown. 
What part can law and lawyers play in this wished-for consumma- 
tion? The history of the legal systems of the world during the last 
century and a half may help us to an answer. 

Let us carry our minds back to the time when Blackstone was 
writing his Commentaries and teaching Jurisprudence “to speak 
the language of the scholar and the gentleman.” A glance at the 
legal map of Europe as it was then will afford an indication of the 
progress that has been made since that time towards unity of law. 
I am speaking of the pre-codification era, in which over a great 
part of Europe the law varied from province to province and almost 
from, parish to parish. The kingdom of France was divided into 
the ‘countries of the written law” in which Roman Law was ad- 
ministered, diversely modified, however, by local customs, and the 
countries of the customary law, in most of which the Roman Law 
was appealed to in subsidium. In Germany and in Holland it had 
been “‘received” as a general common law, but local customs and 
the intrusive elements of feudal and canonical law produced end- 
less complexity. Things were much the same in the other coun- 
tries of the continent of Europe. The one harmonizing influence 
in so much diversity was the tradition of the Roman Law which 
gave to these multitudinous systems their vocabulary and very 
much of their substance. It made them at least intelligible to one 
another. The English law, meanwhile, like the strange islanders 
who followed it, was penitus semota — a thing apart; and it had 
conveyed its individual quality to such of the “distant plantations 
in America” as were occupied and peopled from the mother 
country.’ 

Napoleon’s Civil Code promulgated in the year 1804 was not the 
first in date of modern codes, but it marked the beginning of a new 
era. The common legal tradition of the Latin races found in it 
expression in a form which with some modifications was easily 
adaptable to the needs of all of them. It was as if nations which 
had for centuries spoken dialects of an original tongue had arrived 
by consent at a common language. It would take too long to tell 
how the Code Napoléon set the standard of codification during the 





1 7 Bi. Comm 106. 
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nineteenth century. Some codes followed it, others reacted from 
it, but all betrayed its influence. Today it is in force, fundamentally 
unaltered, in France and the French Colonies, in Belgium, and in 
the British Colonies of Mauritius and Seychelles. Codes more or 
less obviously derived from it have authority in Holland, Spain, 
Rumania, Egypt, Quebec, and Louisiana, as well as in Latin Central 
and Southern America.” 

For the men of the beginning of the last century, who had grown 
up in an atmosphere of legal parochialism, infected with the misty 
exhalations of the dark ages, the promulgation of the Code Napoléon 
was as the rising of the sun. The diffusion of this Code over a great 
part of the world was the time of its meridian splendour. The end 
of the century saw its influence decline. The code for the German 
Empire marks a new departure, not merely on account of its con- 
scious germanism, but, more important, as an attempt to base an 
ordered statement of the law of a country upon a reasoned foun- 
dation. The work of the commissioners who drafted the Code 
Napoléon was to codify the law of France. In doing so they had 
to supersede the multiplicity of existing! systems by the simplicity 
of one harmonious whole. Their task was a task of selection. Here 
they followed the Roman Law, there they consecrated a custom, now, 
may be, the Custom of Paris, anon the Custom of Orléans. But 
they were still expositors, not censors, of the old laws. Out of many 
French laws they made a law for France which, in the event, proved 
fit to be the law of other nations as well. Their task was completed 
within four years. The German Code was on the anvil for twenty 
years.’ The finished result of so much Teutonic labour has been 
pronounced superior to the French Code, whether the criterion be 
accuracy of expression, completeness of exposition, or the intellec- 
tual effort which went to its making. If it had been in all these 
qualities inferior to what it is, its influence would still have been 
profound from the mere fact of its existence. From the moment 
of its birth the supremacy of the French Code was challenged. 
The Civil Code of Japan came into effect in 1898. It is significant 





2 Much interesting information with regard to the Code Civil and its influence 
during the nineteenth century is to be found in the Livre pu CENTENAIRE, Paris, 
Arthur Rousseau, 1904. The Code de Commerce, which took effect on Jan. 1, 1808, 
was an altogether inferior production. 

3 See “The Making of the German Civil Code” in 3 MarTLanp, COLLECTED PAPERs. 
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that it is very largely based upon the German Code,‘ while the 
earlier project of 1890, the work of a Frenchman, M. Boissonade, 
had been mainly based upon the French. Henceforward, given 
intelligent compilers, each new national code will be better than 
the codes which have gone before. The latest example is the Civil 
Code of Switzerland, which took effect from 1st January, 1912. 
Others will follow. Codification has entered upon an era in which 
it endeavours to express not the laws of a country, but the best 
laws for a country. Once the two phrases might have been judged 
identical, but that is so no longer. More and more, as time goes on, 
the fundamental conditions of human life, for the ordering of which 
laws are framed, are becoming closely similar the world over. The 
world is narrowing. In moral standards, in social customs, in ideas, 
in dress, the nations are drawing together. More and more they 
are acting and reacting upon one another. It is obvious that law 
will not resist the general impulse. 

Whether, then, we consider the course of legal history during the 
last century or estimate the social and economic forces of our time, 
we are conscious of law as of something which goes beyond the limits 
of nationality, as an influence tending to bring men into closer re- 
lation with one another. Now we must be blind indeed to what is 
going on about us if we do not see that it is upon such forces as 
these that the future of the world depends. Not nationalism alone 
will realize the Kingdom of God upon earth, or, what comes to the 
same thing, the rule of right and reason. The “super-man” has 
not proved a success, nor the “‘super-nation.”’ What we are feeling 
after is “super-nationalism.” This end we may promote by 
stimulating the forces which run athwart the strata of nationality. 
Foremost amongst these is Law, not the law of the parish or of 
the province, not even of the nation, but the law of our common 
humanity. 

It may be objected that the idea of a “law of nations” is no new 
one; that it left its impress upon Roman Law: that it was a philo- 
sophical commonplace for some two thousand years; that it is no 





4 The German Code was promulgated Aug. 24, 1896, though it did not take effect 
until Jan. 1, 1900. 

5 The actual Code is by no means exclusively German in origin. Mr. Gorai in the 
LivRE DU CENTENAIRE writes: “Bien que ce nouveau Code se soit inspiré, dans son 
plan général, du Code allemand, il se compose d’emprunts au Code francais pour une 
moitié environ de ses dispositions.” 











Bea RRR TR oT 


{ 
4 
be 








796 HARVARD LAW REVIEW 


longer in vogue. All this may be true. But what if the thing is 
with us, though the idea is not? We must dig up the old idea to 
meet the new state of facts. The modern jus gentium is not a 
speculative sophism. It is a vital energy. It may be consciously 
fostered and developed. In this field of activity, if in any, the lawyer 
who is not condemned by choice or circumstance to be a mere 
tradesman, may find his opportunity of social service. For the law 
school in particular there opens a new and wider horizon. It will 
be worth while to enquire what the law schools of this continent 
may do to promote the peace and well-being of the world, and what 
changes this may entail in the methods and range of their studies. 
The two questions are so intimately connected that I shall make no 
attempt to disentangle them. They are twin threads of a single 
skein. Besides this I shall have something to say on another closely 
allied topic — the codification of the Common Law. 

We are all agreed, I suppose, that there is such a thing as legal 
science, and that it is the business of the law schools to teach it. 
I will add that the principal function of the law school is to teach 
law, not to teach men to be lawyers. This proposition, if admitted, 
involves some readjustment of methods of teaching. Perhaps we 
have been too apt to go for our law to the past, to regard legal study 
as matter of historical research. But if legal science is to play its 
part in reshaping the world, it must occupy itself with the future 
rather than with the past. It will no longer rest content to be a 
“chronicle of wasted time.” Rather it must express “the prophetic 
soul of the wide world dreaming on things to come.’”’ A correspond- 
ing change must come over the law schools if they are to keep pace 
with the needs of the new age. 

A French commentator on one of the modern codes remarks upon 
the surprising resemblance which these codes exhibit in some di- 
rections and the no less surprising divergence which they exhibit 
in others. The common element may be supposed to correspond 
very closely with those parts of the law which repose upon funda- 
mental facts of human nature and human experience. With regard 
to this portion of the corpus juris the function of the law school 
will consist principally in finding the best form of expression for 
ascertained rules of law. The parts of the law which lie outside this 
solid nucleus are less securely grounded. They have not the same 
permanency. They are shaped and reshaped at the whim of the 
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legislature. In a word they have not emerged from the stage of 
experiment. Here the function of the law school will be to guide the 
experimenters, to direct their attention to the course of legislation 
in other lands. In matters of form they will fight against useless 
and arbitrary diversity in statutes, against the infirmity of the legis- 
lative mind which identifies change with improvement. ) 

Thus far I have spoken of the future activities of the law school 
in what I will term the domestic forum. Success will attend its 
efforts only so far as it is able to enlist in its service the best juristic 
talent, and only so far as it is able to establish itself in the public 
confidence. To this end we must develop a state of sentiment in 
which the law schools will pronounce an authoritative word, if not 
in matters of substance (though that too may come), at least in 
matters of form. ,Our legislators must be taught to look to the law 
schools for guidance in all matters affecting the technique of legis- 
lation, as naturally as they turn to the medical profession in matters 
affecting the public health. The law schools, on the other hand, must 
take a wider view of their function and opportunity. Some of them 
will occupy themselves principally with research. All of them will 
supply courses of study designed as an introduction to various 
branches of public life. They will cease to be machines for turning 
out lawyers. They will become more than before schools of citizen- 
ship. Plato dreamed of a time when philosophers should be kings, 
and kings philosophers. May we not entertain a nearer vision of 
legislators who have been taught to legislate, and of law school 
graduates pledged to social service? 

Let us then have in connection with our law schools bureaux of 
highly qualified investigators, whose business it will be to watch and 
direct the course of domestic legislation. This is already much, but 
it is only a beginning. By fostering personal relations, by exchang- 
ing ideas and perhaps students, with similar institutions in other 
lands, the law schools may become agents of international comity, 
promoters of international understanding, apostles of international 
peace; and all this within the field which is proper to them — the 
field of law. As to personal intercourse, I need not enlarge on meth- 
ods which will occur to everyone. The way has been shown by inter- 
state and inter-provincial meetings, and by such institutions as the 
International Law Association (not an association for the study of 
international law, but an international society of lawyers) which 
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for many years past has brought the lawyers of different countries 
together, and has done useful work in promoting uniformity in 
commercial law. The law schools, if they turned their’attention to 
it, could further the same objects with more obvious and substan- 
tial results. We must have an International Association of Law 
Schools with a permanent staff. The central office will collect and 
disseminate information. Annual meetings will be held for the ven- 
tilation of matters of common interest. Another suggestion which 
I venture to make is that each law school of this continent should 
seek some special affiliation with one or more law faculties of the 
universities of Europe. An exchange of students and professors 
would follow. A close attachment of this sort might serve to con- 
centrate effort and promote friendly rivalry between the associated 
groups. . 

That legal science would be advanced by the coérdinated effort 
of the law schools of different nations will not be questioned. They 
have the world for their field, and they may do as much to shape the 
destinies of the world-law of the future as the Sabinians and the 
Proculians did for legal science under the early Roman Empire. 
I am speaking not of international law — jus inter gentes — which 
at the present moment is held in small esteem, but of that jus gen- 
tium, established, so the Romans taught, by natural reason amongst 
all peoples, which more and more extends its dominion over the 
commercial and the civil code. If indeed we have entered upon an 
era in which the contents of each system of positive law will be de- 
termined more by reason and less by tradition, will not reason in 
time eliminate what is unreasonable in each system, and will not 
community of ideas go some way towards reducing what is merely 
arbitrary and accidental in each system to a very considerable meas- 
ure of uniformity? A universal code of commerce does not lie 
beyond the range of possibility. A universal civil code is perhaps 
not to be expected or desired, any more than a universal language. 
But all the indications point to a time when the legal systems of 
the world will come closer together in substance and even in form. 
To pursue the linguistic analogy — they will speak no longer a 
babel of voices, but various dialects of a common tongue. 

I have hinted already that if the law schools of this continent are 
to rise to the measure of their opportunity they must to some extent 
change their methods. I trust that I may, without offence, revert 
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to this point, for it is a matter of great importance. The law schools 
of North America, with one or two exceptions, teach the Common 
Law. They teach it with marked success. But they teach nothing 
else. I wonder how many law school graduates have any knowl- 
ege of the Twelve Tables, or of the Praetor’s Edict, or of Justinian’s 
codification of the Roman Law. How many of them can explain the 
difference between usufruct and life estate, or between fidei-com- 
missum and trust? Do they know what is meant by the “dotal 
system” or by “community of goods between spouses”? If they 
do not understand these things, in what are they fundamentally 
wiser or better than the students of Blackstone’s day, immersed in 
the lore of fines and recoveries, trespass and case, contingent re- 
mainders and executory limitations? Has any one told them that 
the study of a single system of law, particularly of a system which 
is not very systematic, is an illiberal study? Do they know that to 
study law is not the same as to study the law of any one country? 
In England legal education has not reached any high point of de- 
velopment, but at least no young man can go through a law course 
at Oxford or Cambridge and carry away with him the impression 
that Law means the law of England, or that legal study means 
the study of the Common Law. On this continent the Common Law 
is too completely absorbed in self-contemplation, like a lady admir- 
ing her face in the glass. Let her beware lest she suffer the fate of 
Narcissus and ‘‘die of her own dear loveliness.” 

What has the Common Law done to hold its own in the world 
in‘competition with its rivals? We, who have been trained to it, 
boast of its perfection. We applaud its freedom from barren ab- 
stractions and niggling pedantries. But what have we done to 
make it intelligible or commendable to the foreigner? Has any law 
school on this continent undertaken a codification of the Common 
Law? The task would be worth attempting, if only for the sake of 
study and comparison. It is doubly worth attempting when the 
influence of the Common Law in the world — in South America 
for example — depends upon the manner of its presentation. If 
China comes to us for a code what have we to offer? She asks for 
bread, we give her a stone; — for a code, we produce a casebook. 

In recommending codification to the earnest attention of 
common-lawyers I express no preference for a codified system as 
a system to live under. It may be that we are better off as we 
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are. It may be that the time has not come for enacting the Common 
Law in the form of a Statute. But I am thinking not of enactment, 
but of influence. While the Common Law remains uncodified, it 
will have little weight in the world outside the countries (and the 
dependencies of the countries) in which it is at home. Another con- 
sideration to bear in mind is this. Code or no code, we cannot 
recommend our Common Law system to the lawyers of other na- 
tions, until we have learnt to present it to them in terms which they 
can understand; and to do that we must understand their law as 
well as our own.’ This does not involve the mastery of a hundred 
different systems. It means a competent knowledge of Roman 
Law and of the institutions of customary origin which have com- 
bined with it to form the mixed systems of continental Europe and 
of Latin America. All these, diversely compounded out of the 
same materials, are fundamentally the same. To know one of them 
is to know the rest. 

We are at the beginning of a new age. No one can forecast with 
any certainty what developments even some of us who are in middle 
life may live to see. There are those who think that the best hope 
for the world’s future lies in the codperation of the English-speaking 
nations to promote the ideals which they share in common. If this 
is our destiny, we must enlist all our forces in its service. Our law 
is one of the things we have in common. It is one of the best things 
we have. We have kept it to ourselves when we might have given 
it to the world. Is it too late to change our ways? Let the law 


schools answer. The future is in their hands. 
R. W. Lee. 


McGitt UNIVERSITY. 





6 T am speaking, of course, of the Common Law States and Provinces of the United 
States and Canada. In my own Province of Quebec, as in Louisiana, the Civil Law is 
codified. 

7 See an address on the “ Unification of Law” delivered before the Liverpool Board of 
Legal Studies by the late Lord Justice Kennedy, 10 J. Soc. or CompaRATIVE LEGIs- 
LATION 218: 

“Now, you will agree that in order to unify law we must try to understand and 
appreciate that law, different from our own, which is in force in those States, whose 
agreement to a common code we labour to secure. There is not much use in trying to 
persuade a man to prefer our system to his, or to modify his own, if he sees that we do 
not understand what the principles and rules of his system are.” 

While speaking of this matter, I gladly refer to the valuable ConTINENTAL LEGAL 
History Serres published under the auspices of the Association of American Law 
Schools, which goes some way towards disseminating knowledge of legal systems 
other than the Common Law. 
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HIS anniversary LAw REvIEw should perhaps be commemo- 
rative and marked rather by reminiscence than forecast. Yet 
even here the minor prophets have a place, and the following pages 
are an attempt to picture, rather than survey, a field of constitu- 
tional contest by no means unknown, but certain to produce in 
the future a crop of acrimonious litigation larger than it has yielded 
hitherto. Lawyers will increasingly deal with statutes whose con- 
stitutional support bears no sincere relation to the legislative and 
popular purposes sought to be attained. This is covert legislation. 
Obviously the legislative will is more likely to be thus covertly 
embodied by Congress than by state legislatures, because in na- 
tional law-making a definite constitutional peg must be found 
whereon to hang the statutes; states have the harder task of evad- 
ing definite prohibition. 

Appetite for broad general legislation grows, and the discovery 
of enough powers enumerated or implied to justify national and 
nation-wide regulation of industrial and social conditions becomes 
increasingly difficult. Why partisans of every shade vie in urging 
Congress ‘“‘to do through the agency of the national government 
the things which the separate state governments formerly did 
adequately”! is interesting but immaterial; the fact remains 
and produces an indirection in statute-making sure to affect the 
constitutional theories of lawyers, because such indirection seems 
necessary to accomplish results apparently demanded by majori- 
ties of laymen. Further, the popular desire for national legisla- 
tion minutely affecting interpersonal relations is fostered and sup- 
plemented by the urge of local leaders to get “from Washington” 
as much pecuniary support as possible. 

It is common knowledge that we have a federal Constitution 
historically representing painful compromise with a popular wish 
to keep all power at home, 7. e., in the states; that home feeling, 





1 Extrau Root, ADDRESSES ON GOVERNMENT AND CITIZENSHIP, 367. That the 
states ever performed “adequately” sounds like a polite but hollow compliment; nor 
does the context show that Mr. Root intended more. 
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the provincial instinct, is decaying fast; and even where it is yet 
strongest (as in the South) insistence on local help through national 
legislation is stronger, and all men ultimately think most and 
best of the good provider. Today a majority of all citizens turn to 
the nation as the provider. 

Our professional preparation for criticism of the legislation, 
which is the certain corollary of the foregoing axioms, is worth con- 
sideration, as is also some view of the existing legislative situation. 
Experience we have had, but past instances of congressional in- 
direction have not often been of the sort to attract acute public 
discussion; they have not come very near daily life, or have been 
popularly viewed and excused as “war” measures. 

Upon the postal monopoly has been hung one of the most curious 
and least noticed minor increments of national power. What is 
now quite well known as the “scheme to defraud” statute had its 
origin in the Act of June 8, 1872,? passed into Revised Statutes, 
Section 5480, and after sundry enlarging changes is now Section 
215 of the Penal Code. It was primarily designed to punish “green 
goods men” for swindling their equally dishonest victims, by tricks 
always embracing a bringing of dupes from a distance and to a 
crowded city, there to be cheated. Such criminals always depended 
(for distribution of bait) directly on postal facilities as distinct 
from personal contact. Accordingly the first statute ran: “If any 
person having devised . . . any scheme to defraud .. . to be 
effected by . . . opening correspondence” with others, and used 
the mail for that purpose, he was guilty. Now, and for years back, 
the law is that “whoever having devised . . . any scheme. . . to 
defraud, shall for the purpose of executing such scheme,” use the mail 
is guilty of offending against the United States. 

The judicial treatment of this growth is a not uninteresting study 
in minute legal history,’ but the congressional advance is important. 
The nation has passed from trying to suppress a nuisance that de- 
pended on the mail for profitable existence, to punishing any and 
every procurement of money under false pretenses (and many 
other less definable frauds), if even inadvertently a postal card is 
mailed in the execution thereof. Those who have assisted in en- 
forcing criminal law in centers of population, know well that the 





2 17 3TaT. AT L. 323. 
* It may be traced in Goutp & Tucker, NOTES ON THE REVISED STATUTES, § 5480. 
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use of the mail is but a peg whereon to hang prosecution; the real 
reason of the law is the wish to use a subpoena running over the 
whole country, and to overcome local parsimony which declines the 
expense of punishing the more elaborate methods of relieving gul- 
lible speculators of their property. One who cheats only those re- 
siding outside his own state is fairly safe from serious prosecution 
in that state; most citizens think the nation should pay the cost 
of such prosecutions. Congress has accepted the burden, hung it 
on the postal monopoly, and years of acquiescence have probably 
formed a national habit.‘ 

Indeed the habit of construing most benevolently the grant of 
power to establish post roads is well established. When the charter 
of a continental railroad is supportable thereunder, its application 
in physical extent can go no further, and acceptance in this sense 
has a feal influence over the minds of men — including lawyers. 
When the power of legislative exclusion from postal privileges 
extends not only to matters commonly thought mala in se but to 
mala prohibita by Congress,*® what limit can be put to congressional 
prohibition? 

Legislative (reflecting popular) feeling on the subject is well 
exemplified by the history of the first Cotton Futures Act. The 
plain object of that legislation was to prevent the sale of cotton for 
future delivery under any form of contract other than the one in 
effect prescribed by Congress; and to accomplish such result, the 
original bill denounced as “‘prohibita” and denied transmission by 
post to all written evidences of, or correspondence relating to, 
“futures” when the government form was not used. 

This did not become statutory. Congress finally chose the tax- 
ing power, rather than the postal monopoly, as the constitutional 
support for the regulation of a business almost invariably intra- 





4 In actual operation any fraud outside the common run of statutory larcenies, 
etc., may find its way into the federal courts, largely because the rules of trial for 
obtaining money under false pretenses do not apply. Emanuel v. United States, 196 
Fed. 317, 322 (1912). . g., 1 have known two men who under pretense of finding 
capitalists who would finance inventions, took money from inventors, performed none 
of their promises, and never intended to. When looking for dupes in different towns in 
the same state, one of them forgot their mutual agreement to communicate only by 
telegraph, and wrote the other a letter which was duly received. This was enough to 
warrant a federal indictment, at the request of the county authorities. 


5 In re Rapier, 143 U. S. 110 (1891); Rosen v. United States, 161 U. S. 29 (1895). 
6 38 Stat. aT L. 693. 
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state and not yet regarded as affected by a public use; but the 
suggestion then made, of regulation (as distinct from suppression) 
by exclusion from a beneficial governmental monopoly, is worthy 
of more thought ’ than has yet been given it. 

The whole history of lotteries, and legislation concerning them, 
is instructive. As soon as a working majority of the people thought 
them wrong, the writings, without which they could not live, be- 
came mala prohibita and as such excluded from the mails for the 
same legal reason as obscene literature.* As soon as a like working 
majority comes to a similar conclusion as to tobacco, liquor,’ 
patent medicines, corsets, or any other advertised article, no reason 
is seen why restriction by postal exclusion cannot claim the conclu- 
sive support of the lottery cases; but assuredly that result will not 
be reached without new and intensive litigation. 

Since the circulation of the notes of state banks was suppressed 
by prohibitive taxation,’ with the soothing judicial comment that 
the tax was not upon the obligation but on a particular use thereof 
(i. e., the only profitable one), the covert capabilities of the taxing 
power have been sufficiently apparent. The only reason for not 
hanging more statutes on that constitutional peg has been absence 
of popular demand. 

One of the smallest and most instructive of past congressional 
efforts in this direction is the Smoking Opium Act." By this 
statute an enormous tax ($10 per pound) was laid upon opium pre- 
pared for the pipe, while for the ostensible purpose of facilitating 
collection of undesired income, the manufacture of the product 
was surrounded with most of the incidents of license, bond, in- 
spection and return, long used in respect of alcoholic spirits. No 
such license was ever taken out; no such tax was ever collected 





7 The most accessible presentation of the case against the use of the postal monop- 
oly as a weapon is Mr. James Coolidge Carter’s argument in Rapier’s case (143 U. S. 
113). Itisa pity that Bradley, J., did not live to answer it (p. 132). Mr. Carter’s doc- 
trine was utterly rejected; whether such rejection has left any logical limit to regula- 
tion by exclusion from the mails I venture to doubt. 

8 See Horner v. United States, 147 U. S. 449, for history of lottery legislation. 

® Legislation of this sort against liquor advertising has often been proposed in Con- 
gress and is now there pending (and has become statutory since the text was written). 

10 Veazie Bank v. Fenno, 8 Wall. (U. S.) 533 (1869). This act, like the charters of 
transcontinental railways, was contemporaneously regarded by laymen as produced 
by the necessities of war. 

1 26 Stat. aT L. 620, §§ 36-40. 
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nor wanted. The purpose was prevention, and under the penal 
sections of the law many Chinamen were convicted for preparing 
their own poison. Quite naturally the courts nibbled at the statute 
(after citizens had been convicted) by insisting on regarding it as 
a revenue act,” an almost jocular finding, which has not prevented 
fairly successful enforcement of its actual purpose. 

The latest cognate statute, having for its real object suppression 
of habit-forming drug sales (the Harrison Act), proceeds along 
newer and more delicate lines. The tax is nominal ($1 for regis- 
tration), but the penalties for selling without registration are 
severe, and one who registers and sells without a physician’s pre- 
scription is guilty of crime against the United States, while such 
criminal will (in many of the states) also run counter to local laws 
of great stringency, with the national agents furnishing the evi- 
dencé and the United States paying their salaries and expenses.” 
This last is a very modern development. 

Oleomargarine in its earlier days encountered national treatment 
differing in degree only from that accorded smoking opium. 
McCray v. United States ® was the result — a decision wherein the 
court used language inconsistent with any subsequent effort to 
go behind the declared purpose of any act when that avowed or 
ostensible purpose is constitutional taxation. Taxation in some 
form can nearly always be justified; rarely is a purpose to transfer 
money’s worth from one person to another apparent on the face 
of the bill; then of course “it is none the less a robbery because it 
is done under the forms of law and is called taxation.” 

From prohibitive taxation of a new, obnoxious, or unpopular 
thing to classification as a basis for graduated or selective taxation 
is a step that opens great possibilities of legislation and litigation. 
This method of covert regulation of business finds a most interest- 
ing illustration in the present Cotton Futures Act.!” 

2 Shelley v. United States, 198 Fed. 88 (1912); Seidler v. United States, 228 Fed. 
336 (r915). 

8 38 Stat. aT L. 785. 

“4 This statute has been considered in Wilson v. United States, 229 Fed. 344 (1916), 
which decision (and others similar) are undoubtedly overruled by U. S. v. Jin Fuey 


Moy, 241 U. S. 394, a ruling suggestive of the attacks to come upon legislation of the 
sort under consideration. 

% 195 U. S. 27 (1903). 

16 Loan Association v. Topeka, 20 Wall. (U. S.) 655, 664 (1874). 

17 39 Srat. at L. 476. 
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This statute in effect divides all dealings in the staple made 
on an Exchange and for future delivery into two classes: those in 
which the government form of contract (created by the act itself) is 
used, and those in which it is not. On the privilege of dealing 
under the approved contract, no tax is laid; on that of dealing in 
any other way, an excise of crushing weight is imposed. 

Classification for benefits or burdens, and taxation by selection, 
are familiar enough in legislation and decisions; but it seems a 
novel use of the process for Congress to make out of the whole cloth 
a new method of transacting an old business and then put all the 
old methods out of existence by a tax. 

Most businesses and all recognized professions could be regulated 
along analogous lines, and the field thus simply and ingeniously 
opened for national control will surely be explored by legislators and 
lawyers far more thoroughly than in the past. Indeed this particu- 
lar plan of campaign is (in the language of patents) “thought to 
be broadly new.” 

The restraint with which the commerce clause has been ex- 
pounded for over a century is perhaps the most remarkable ex- 
ample of a certain continuity of thought in the Supreme Court per- 
sisting through generations of men and politics. No one has finally 


indicated its limits, perhaps because all felt that vision was as 
through a glass darkly. But in the past the questions pre- 
sented for solution have for the most part called for definitions 
of commerce, or delimitation of its often shadowy boundaries. 
Cautiously worded statements have resulted, almost always 
capable of expansion without contradiction, when circumstances 
altered cases. 


The very near future will call upon the profession to deal with 
increasing regulation of output or production, sheltered behind 
the proposition, unanswerable in itself, that what is produced in 
one state cannot get into another for gainful purposes without 
forming part of the interstate commerce of the nation. 

The Pure Food Law ** is in practice an excellent sample of what 
may be called habit-forming statutes. It prohibits, under penalties 
rising in severity with repetition of offenses, the carriage in inter- 
state commerce of many things— some dangerous, some dis- 
gusting, more unsanitary, a smaller proportion mere advertisers’ 





18 34 Stat. AT L. 768. 
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catchpennies, but all calculated to annoy the judicious when their 
innate untruthfulness is exposed. 

In the constitutionality of this statute there has been a general 
acquiescence; except in the “‘blended whisky” matter '° there has 
hardly been serious contest over its provisions. For most makers 
of food and drug products the effective implement of discipline 
has not been so much actual fine or imprisonment as the publica- 
tion in journals or bulletins of wide circulation of the names and 
offenses of those successfully (and often unsuccessfully) proceeded 
against. This publicity lends quite a sharp edge to the statute by 
spoiling business. In practice this act regulates manufacture, for 
few producers are so local that an agent provocateur cannot get his 
order filled across the state line.” 

The recently passed Grain Standards Act * seems to take another 
step forward. The main object of the Pure Food Law was to make 
men tell the truth about what they already had for sale, under 
penalty of forbidding interstate commerce in their falsehoods; but 
the Grain Act standardizes a method of telling the truth by creat- 
ing a national inspection service, classifying and describing wheat, 
etc., and then forbidding the interstate transference of grain not so 
classified. And to this scheme for not only regulating commerce 
but regulating that which is to enter into commerce, is added the 
Warehouse Act,” which is probably intended to make it easier 
to store and deal in governmentally classified grain than in other 
and similar products of the soil not seeking national classification. 
The Child Labor Bill,” proceeding along analogous lines, renders 
penal the interstate transportation of anything toward the pro- 
duction of which (under certain circumstances) minors under six- 
teen have contributed labor. 

The one thing common to all this regulation of behavior, pro- 





19 Gwinn, Foop anp Drucs Act (Government Printing Office, 1914), 818 et seq. 

20 Of the practical working of the statute, Brina v. United States, 179 Fed. 373 (1910), 
and Von Bremen v. United States, 192 Fed. 904 (1912), are fair illustrations, the first 
of ease in reaching a small local dealer who commonly sold, and in the poorer quarters 
of New York City only, cottonseed oil as “Salad Oil,” by implication olive oil. The 
second case shows the difficulty of similarly proceeding against a dealer who had 
behind him the ably represented producers of cottonseed oil. Yet upon the whole the 
regulatory object of this act has largely succeeded, apparently to popular satisfaction. 

2. 39 Stat. aT L. 482. 

2 39 Stat. aT L. 486. 

% 39 Stat. aT L. 675. 
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duction and business, is that the Congress, not being able directly 
to prohibit men from doing what they have hitherto done, nor di- 
rectly compel them to do what the majority desires, has created by 
statute a new standard of conduct or methed of business procedure, 
put upon it the seal of congressional approval, and by taxation, or 
exclusion from the post or interstate commerce, made life miser- 
able for those who refuse to square their lives in accordance with 
the legislative preference. 

The preparation of the bar, as represented by judicial decisions 
or other published studies, for criticism of what is already a fair 
list of covert statutes, seems to indicate welcome rather than hos- 
tility. 

A tax, however onerous or unjust, if laid secundum artem must be 
sustained, unless it is 


“plain to the judicial mind that the (taxing) power has been: called 
into play not for revenue but solely for the purpose of destroying rights 
which could not be rightfully destroyed consistently with the princi- 
ples of freedom and justice upon which the Constitution rests”; 


then it may be conceded 


“that it would be the duty of the courts to say that such an arbitrary 
act was not merely an abuse of a delegated power, but was the exercise 
of an authority not conferred.” 


Just when abuse of a conferred power becomes the exercise of 
unconferred authority is indeed a puzzle, especially when the solu- 
tion thereof seems to depend upon the discovery of some “prin- 
ciple of freedom and justice” itself protected by the Constitution 
and violated by the act, and when all courts must remember that 
annulment of statutes on ‘grounds merely of justice or reason or 
wisdom” constitutes the most far-reaching evil that could come 
to our system of government.” 

The postal monopoly is apparently subject to no limitations save 
such as are imposed by malicious exercise of official power based 
on statutory authority, or by a statute’s destructive or confiscatory 
effect on lawfully existing property rights. But no instance can 
be cited of plain statutory exclusion in respect of writings or articles 





* Per White, J., 195 U. S., at p. 64. 
% Atkin v. Kansas, 191 U. S. 207, 223 (1903). 
% Public Clearing House v. Coyne, 194 U. S. 497 (1903). 
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allied with an unpopular business being held unconstitutional; 
and the difference between unpopularity and malum prohibitum 
is very easy to extinguish. 

So far as the commerce clause is concerned, it is now beyond 
peradventure that Congress may keep “the channels of interstate 
commerce free from immoral and injurious use” *” to the extent 
of severely penalizing an excursion from one state to another 
by a man and his mistress. The comparative demerits of l’union 
libre and impairing national stamina by child labor are not un- 
likely to be gravely discussed in our highest court; that we may 
discover whether the channels of freight are as well entitled to be 
freed from goods produced by youthful overexertion as is passen- 
ger traffic from human bodies immorally used. 

While the postal monopoly, the taxing power, and the commerce 
clause by no means exhaust the list of constitutional supports for 
indirection and insincerity in law-making, they furnish enough food 
for thought.”® 

To the exercise of most law-making powers, classification is 
necessary, and inequality has often enough been held to be an 
inherent attribute of classification; the process, when it is mere 
selection of victims (as it often is), has long furnished the most de- 
batable ground of litigation. Standardizing morals, behavior, and 
business, and penalizing non-comforming persons and things, is in 
essence classification; and no more definite test of valid classifica- 
tion has ever been given than that it must be reasonable and based 
on matters ‘which in the nature of things furnish a reasonable 
basis for separate laws and regulations.” *® 

To be sure, “the simple decision of the legislature” has been re- 
fused recognition as such reasonable ground;* but the historic 
truth is stated in Atchison, etc. Co. v. Matthews," by the admission 
that great diversity of opinion has existed on the subject, because 





27 Caminetti v. United States (U. S. S. C., Jan. 15, 1917). 

8 As a prop and cover for legislative activity the power of granting patents is worth 
some study, while tariffs could be adjusted with reference rather to manner of produc- 
tion than value of product. The Federal Farm Loan Act (39 Stat. AT L. 360) states 
that one of its presumably constitutional purposes is “to furnish a market for United 
States bonds.” This is a thought capable of growth. 

29 Gulf, etc. Co. v. Ellis, 165 U. S. 150, 155 (1896). 

8 Wisconsin, etc. R. Co. ». Jacobson, 179 U. S. 287, 302 (1900). 

31 174 U. S. 96, 105 (1898). 








810 HARVARD LAW REVIEW 


“‘to some the statute presented seemed a mere arbitrary selection; 
to others it appeared that there was some reasonable basis for clas- 
sification.” 

It is not likely that the problems presented by actualities in 
legislation, not to dwell on possibilities, will be advanced for de- 
cision as questions of classification. Every effort will be made to 
avoid that quagmire. But the moment the word “‘arbitrary”’ is in- 
jected into controversy (and it cannot be avoided) an inquiry is 
started soluble only by struggle with the same inherent difficulties 
that have attended contests over regulation of working conditions 
by many states.” The appeal to the courts against something com- 
plained of as arbitrary or unreasonable is usually based on the hope 
that some court will find it inexpedient —in the high sense of 
answering no necessity of the civilized requirements of the day. 

As judicial comment now stands, if any step in the accomplish- 
ment of organized human design requires the employment of means 
per se subject to federal burdens or regulation, or constitutionally 
capable of federal encouragement or protection, the action of Con- 
gress in barring or aiding that step cannot be judicially set aside 
(no matter what ulterior purpose is plainly seen) without recourse 
to those rules of reason or expediency to which courts are more and 
more being driven. That method of decision makes every case one of 
fact, and yet under our system produces as precedents the opinions 
on those facts of a jury of judges, who in all good conscience are 
necessarily actuated or dominated by mental attitudes or predi- 
lections based on heredity, environment, and education, as all other 
juries are. This is truly a most unsatisfactory result from a ju- 
ridical standpoint. 

In practical operation these covert statutes are missionaries of 
centralization, and tend increasingly to destroy our inherited 
theories of local rule. A conscientious judge will of his own motion, 
and a careless one must on the defendant’s motion, instruct juries 
that the federal crime of which they may find an accused guilty 
is not perpetrating a swindle, or selling decomposed matter for 
food, or poisoning the world with opium — but merely mailing or 
receiving a letter which of itself is harmless enough, or transporting 





2 “Due Process of Law and the Eight-Hour Day,” 21 Harv. L. REV. 495, is a care- 
ful study by Judge Learned Hand of some of these difficulties, which have certainly 
not grown smaller since that essay was written. 
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a can of lies across an artificial boundary line, or failing to pay a 
grotesque tax, as the case may be. Juries listen to the perfunc- 
tory charge on this head with open grins, but devote themselves 
conscientiously to considering exactly what Congress wanted them 
to decide, and rather enjoy the cleverness of the indirection. 

This is a species of intellectual dishonesty anything but conducive 
to straight thinking and fair acting. How far the push for national 
management will take us along these tortuous paths is a serious 
question to which those lawyers who think of anything beyond 
their instarit case would do well to give thought. Our present ap- 
paratus of statutes, decisions, and habits do not assist clear vision, 
nor make for a governmental system which legally and intellectually 
is straightforward and direct. If the result long ago sought by 
glorifying the “general welfare” preamble can be as nearly ac- 
complished by indirection as now seems probable, and is certainly 
possible, it would be in the interest of common honesty that 
Congress at once receive full authority to reach the goal directly, 
and not as now by the back stairs. 

Charles Merrill Hough. 


Untrep States Circuit Court oF APPEALS, 
New York. 
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NOVA METHODUS DISCENDAE DOCENDAEQUE 
JURISPRUDENTIAE 


Farad century or two, during the past millennium, a new 
method in the teaching of Law has appeared, to supplant or 
to modify the hitherto accepted system. The new method may not 
have been, in an absolute sense, an advance. Progress is always 
relative, — relative to the conditions and needs of the time. New 
conditions require changed methods. And so, in the ripeness of 
time, some new method has arisen, to supply an apter tool for newly 
felt needs. 


I 


On THE CONTINENT 


About the time when Abelard was revolutionizing the methods 
of Theology at Paris, IRNERIUS was setting a new ensample for 
Law at Bologna, somewhere at the end of the 1100’s. 

After two centuries, when the possibilities of his method had 
been exhausted, the next universally accepted method was that of 
BARTOLUS, whose fame gave currency, in the 1300’s, to the maxim 
“Nemo bonus jurista nisi Bartolista.” * 

After another two centuries the Humanist doctrine, led by At- 
CIAT, pointed the way again to a new method; the older one had 
outlived its usefulness. This time the congenial soil was France; 
and, under Cuyas and others, the ‘‘mos Gallicus” came to supplant 
the “mos Italicus.” To fulfill its destiny, another two centuries 
were required. 

Meantime legal science was springing up in Germany; and the 
reception of Roman Law there, achieved in the 1500’s, offered a 
fresh field for the struggle between the old and the new methods. 


1 There is an impressive modern fresco, idealizing this famous teacher and sym- 
bolizing his work, on the ceiling of the Palazzo del Podesta at Bologna. No portrait 
or sculpture of his features is extant. 

2 Tribute has been paid recently to some of his achievements by my distinguished 
classmate Beale’s volume, BARTOLUS ON THE CONFLICT OF Laws, transl. 1914; TREATISE 
ON THE CONFLICT OF Laws, 1916, § 26; and the six hundredth anniversary of his birth 
was celebrated in 1914 by the universities of Italy. 
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But other influences in turn were rising, — the contrasted but 
complementary influences of Natural Law and of Nationalism; 
and in the 1600’s and the 1700’s they became dominant. Broader 
and at the same time more practical features of law were now con- 
ceived as composing legal science in general. New methods were 
needed. 

In 1667, Lerpnitz published his essay, “Nova Methodus dis- 
cendae docendaeque Jurisprudentiae.”* He was but twenty-one 
years old; the vast science of law was thus (in Hallam’s phrase) 
“invaded by a boy.” * He divided it into four parts or modes, — 
didactic, historic, exegetic, and polemic; and for each part he de- 
scribed the kinds of materials that should be used for study and 
the way of using them. Though his influence on educational method 
apparently did not extend beyond Germany, nevertheless he an- 
ticipated the great movements of the next two centuries, — national 
codification, for example, in the 1700’s, and the historical school in 
the 1800’s. His proposed ‘Novum Corpus Juris,” or Justinian 
Rearranged, was first realized a century later in France, by 
Pothier. The polemic moots which he recommended are perhaps 
the precursors of von Thering’s practical exercises, introduced only 
in the last generation. His projected ‘‘Theatrum Legale” was an 
anticipation of the processes of Comparative Law which have 
come to pass only in the days of Maine, Kohler, and Dareste;° 
and, curiously enough, the Socratic method, as applied in the Har- 
vard Law School under Ames and Keener, is foreshadowed in his 
preface.® 

II 


In ENGLAND 


In philosophic stimulus Leibnitz owed much to Bacon’s “Novum 
Organum.”’ Insular England had meanwhile been developing its 
own system of legal education, — the Inns of Court, with their 


3 4 OperA Omni, ed. Dutens (Geneva, 1768), 159. I desire to acknowledge the 
courtesy of the Librarian of Harvard University in lending me this volume. 

* Moreover, the added marvel is (as Wolf tells us) that he composed it “in itinere, 
omni librorum apparatu destitutus.” 

5 “Ex his aliisque omnibus [gentium moribus] undecunque collectis, Deo dante, 
conficiemus aliquando theatrum legale, et in omnibus materiis omnium gentium, loco- 
Tum, temporum placita rapaddfdws disponemus ” (§ 29). 

* “Judicium enim, etsi ante annos non veniat, potest tamen et in pueritia interro- 
gando excitari; hoc enim voluit Platonis reminiscentia, exhibitumque specimen in 
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Moots. Here, as in everything, the British change was slower, and 
less radical when it came. 

At a very early period the Inns of Court were, in effect, or- 
ganizations clustering around the professors of the common law 
at London, maintaining its teaching and practice.’ But, by the 
end of the 1500’s they had lost this character, and up to the 
first half of the 1800’s systematic legal education in England was 
stagnant. What was given at the universities does not seem to 
have had any value placed upon it. Lord Brougham once said,* 
“‘T won’t say it’s a humbug; but it’s something very like it. When 
I was attending lectures on the civil law in Edinburgh, they were 
all in Latin. A set of Latin questions were proposed after the lec- 
ture to the students. Very difficult, indeed, some of them might 
be to answer, if a proper answer were required; but all we had to 
do was, if the question commenced with ‘Nonne,’ we said ‘Etiam’; 
and if with ‘An,’ we replied, ‘Non.’” The office of a practising 
lawyer was the only place in which the law could be learned, if at 
all. The eminent authority just mentioned thus sketched the 
process of legal apprenticeship in his day: ‘“‘It is a most melancholy 
state of things. There is nothing like education for law students 
now. When I was in the chambers of Mr. (afterwards Chief-Jus- 
tice) Tindal, we seldom or never saw our master; we were told, 
‘Copy whatever you can lay hold of,’ and with that injunction we 
were left to ourselves.” * Professor Dicey added his testimony 
concerning the state of affairs even in the ’7o’s: “‘He is put to make 
bricks without straw, or rather without having even been taught 
how bricks are to be made. The oddity of the thing is that he, 
after all, gets in due time, mainly by the process of imitation, to 
make pretty tolerable bricks.” !° 

Towards the middle of the 1800’s an effort began to devise some- 





Menone, ubi puerum Socrates a primis sensuque manifestis, nihil docens, interrogando 
tantum ad ea deducit quae vel subtilissimo cuique negotium facessant: incommensura- 
bilitatem scilicet diagonii et lateris in quadrato.” 

7 FortescuE, De Laupisus, c. 48-9; 1 GNEIST, ENGLISH CONSTITUTION, 393; 
Foss, JupGEs oF ENGLAND, II, 201, IV, 249; Report or House or Commons Com- 
MITTEE ON LEGAL EDUCATION, 1846, 6; 1 BLACKSTONE, COMMENTARIES, 23. 

8 12 Law REVIEW, 114. 

® “T myself read no treatises. . . . I learned law by reading the reports and attend- 
ing the courts,” said Chief Baron Pollock to his grandson, now Sir Frederick Pollock, 
Bart. (First Book oF JURISPRUDENCE, 3 ed., 313.) 

10 25 MACMILLAN’S MAG., 127, 209. 
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thing more helpful and better suited to the professional dignity 
of law. The matter was taken up by the Society for the Amend- 
ment of the Law and was vigorously discussed. A committee of 
inquiry of the House of Commons was appointed in 1846 to report 
on the state of legal education; and a commission, including Vice- 
Chancellor Wood and Sir John Coleridge, was appointed in 1855 
to report on the Inns of Court. Both these bodies recommended 
the establishment of a University of Law, under the control of the 
Inns. But the outcome seems to have been not much more than a 
zealous increase of the number of lectures by the Readers of the 
Inns. The old system was revivified, not materially altered. Ap- 
parently it was a case of “muddling through.” 

In 1871 (when Mr. Langdell’s incumbency in the Harvard Law 
School had but just begun) Mr. Bryce and Mr. Dicey came to the 
United States and visited several law schools. The Columbia Law 
School received from them the most favorable comment; " at the 
head of it was then Theodore Dwicut, a man of great personal 
magnetism and didactic skill. The idea of a University of Law 
was now again mooted by the Society for Legal Education, having 
at its head Lord Selborne, who carried through in 1873 the measure 
reforming the judiciary system. The principal material result 
seems to have been that the Readers of the Inns were replaced by 
Professors and Tutors, the number being increased. Among these 
were included, in 1873, such scholars as Amos, Broom, and Hunter, 
and, in 1886, Pollock, Bryce, and Harrison. But within the next 
fifteen or twenty years an extension of the number and scope of 
the subjects required for the law degree at the larger universities 
showed the wide workings of this spirit of improvement; and in 
1883 appeared Mr. Dicey’s plea for the teaching of English law at 
the universities. 

Early in 1885 Mr. Finch visited the Harvard Law School; I 
remember that we students felt proud of the reason for his pres- 
ence. On his return to Cambridge, England, his lectures then in- 
troduced what the Law Quarterly Review was willing to term 
“the method of Professor Langdell.” In the fall of 1885 came Sir 
Frederick Pollock, and visited the Harvard Law School; and the 
impression produced on his mind by its method of instruction was 
an important influence (as he tells us in the preface to his ‘Treatise 





11 See 25 MACMILLAN’S MAG., 127, 209. 
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on Torts,”’) not only in his teaching but in his writing also. .Mr. 
Finch later published a “Selection of Cases on the English Law of 
Contract, Part I,” and an inaugural address on “Legal Educa- 
tion, its Aim and Method.” 

The important features of this fourth stage of legal education in 
England were: (a) the radical change in the source of instruction, 
— for it now began to be given at universities by scholars holding 
university professorships, instead of in London by barristers under 
the auspices of the Inns of Court; (6) the adoption of the Langdell 
method by Mr. Finch.” 

lil 


In AMERICA 


Meantime, a century before; America had already made its first 
contribution to Anglo-American method,— the law school. At 
Litchfield in 1782 (the old schoolhouse is still standing; you can 
buy a picture-card of its dilapidated modesty) the example was set 
by REEVE, and then by Goutp. Harvard University now cele- 
brates the hundredth anniversary of its own school, the oldest sur- 
viving one. There were other schools, which passed away, though 
notable in their day and region, — for example, those of NICHOLAS, 
PirtTLe, and ROBERTSON at Lexington, Kentucky (afterwards Tran- 
sylvania University). But the didactic type was the same — set 
lecture and memorized treatise, or both, — though Smith’s ‘“Lead- 
ing Cases” had long hinted at other possibilities. 

Then came Christopher Columbus LANGDELL, with the insight of 
genius into the spirit and needs of Anglo-American legal sources. 


IV 


Tae LANGDELL METHOD As A WorLD METHOD 


It has always seemed to me that Langdell’s method was an un- 
conscious product of the scientific spirit of realism — that realism 
which was then just beginning to obtain the dominance now uni- 
versal, — the scientific realism of Darwin, Comte, and Spencer, 
which has gradually spread into Art, Religion, and Industry. Of 
this aspect of his method, he himself may or may not have been 


2 The foregoing page or so has been lifted without quotation marks (but with slight 
revision) from an editorial note in the first volume (1887) of this REVIEW, 297. But 
to deflect the sleuth of plagiarists, let me confess that the anonymous author was my- 
self. At the time I felt rather pleased with this editorial début. 
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conscious; but it was conceived in the spirit of looking at the ulti- 
mate facts as they are and of treating them inductively. 

But I think that he must indeed have been conscious of the rela- 
tion of his ideas to the modern movement of Science; for his formal 
exposition of principles, delivered at the Two Hundred and Fiftieth 
Anniversary Celebration, in 1886, begins with the mighty sentence: 
“Law Is A SCIENCE!”’ 

I was present, as a student, on that occasion; and often, in the 
ten years thereafter, when arrayed in the ranks of militant disciples 
of his method, I recalled that deliverance. To me it has the sono- 
rous ring of a new gospel, the utterance of a prophet and a seer. 
In its rhetoric, as in its philosophic significance, it is, for us lawyers, 
what John’s utterance (“‘not to speak it profanely”’) was to the 
theologians: ‘‘God is a Spirit, and they that worship him must 
worship him in spirit and in truth.” 

And it was a daring thing to say, in those days. His hearers be- 
lieved in him; but I doubt if many of them believed in his utter- 
ance, or even grasped its full truth. The profession (let us acknowl- 
edge it) does not yet believe. For some years past, I have ventured 
to try the phrase “legal science” in this or that professional con- 
nection; and ever I find but a philistine reception for it. Outside 
of our profession, there is even less readiness to concede such a 
status to Law. Recently, before a Science Club, composed chiefly 
of professors in the natural sciences, I delivered, by request, an 
address on the topic, “Law as a Science, and its Methods Compared 
with those of Other Sciences.” It was evident (at the outset, cer- 
tainly) that any exponent of such a theme must yet expect to be on 
the defensive in claiming a genuine place for Law as a science. 

Langdell’s great truth, so boldly affirmed now thirty years ago, 
has another generation to run before it becomes a truism in Anglo- 
America. 

His method, however, — the method founded on that truth, — 
has already been accorded universal acceptance. And if, beyond 
its native soil of America, it has received as yet only theoretical 
approval, in England and other countries of Anglo-American law, 
that is only because of temperamental obstacles to the free Socratic 
style of discussion which incidentally has gone with it,” and be- 





18 Mr. Dicey pointed this out thirty years ago (2 L. Quart. Rev. 88); and contem- 
porary witnesses report little change today. 
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cause of the naturally slow spread of a truth beyond national bor- 
ders in an applied science. 

But its career is not to be bounded by the realms of Anglo-Ameri- 
can law. In its emphasis on the inductive process in legal pedagogy, 
it has yet a solid service to perform in Continental law. Some of us 
are fond enough to believe that it will still play its part in all of 
Western Europe, — the countries now fettered in method by their 
codes and by other traditions. The exclusively dogmatic method 
has inherent shortcomings. There is both room and need, in their 
system of education, for inductive training. The Langdell system 
would supply that need. Therefore I believe that it will be adopted 
and adapted, in due course of destiny. 

Signs have appeared there, for some time, of a readiness to ap- 
preciate this. In the history of Law, some have long ago begun to 
use it, in such works as Girard’s “Textes du droit romain” and 
Lérsch and Schréder’s “‘Urkunden zur Geschichte des deutschen 
Privatrechts.” They use it in practice manuals. And they are ripe 
to use it in the substantive law. What they now need is merely 
some demonstration of its possibilities in a class-room. Whether 
that will come about through the missionary work of some Euro- 
pean students who have learned the method here, or through the ex- 
ample of some future American exchange professors, remains to be 
seen. But one may have faith that the need will be some day duly 
supplied, and that the Langdell method will complete the circuit of 
that world-influence which it merits. 

This would be no more than the repetition of history. For all 
the great changes of method have spread only slowly from the coun- 
try of origin to other countries. The “mos Italicus” took its time 
in reaching France; the “mos Gallicus” found acceptance only later 
in Germany and Holland; and Savigny’s historical method had to 
wait before it commanded universal adherence in other countries. 


V 


Has THE Time ARRIVED FOR A NEWER METHOD? 


In the country of its origin, time enough has not elapsed for the 
need of a new system to develop. The other great methods ran their 
race for two centuries or more. But has not time enough elapsed 
at least for the development of new applications of it? 
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We must remember two things, in this matter of time. 

(1) One is that the Langdell method was belated. It came nearly 
a hundred years — perhaps more — behind its time. English law 
had long been based chiefly on judicial judgments. For nearly 
three centuries the reports of cases had been fairly ample. But 
since the very early 1800’s (when Campbell began his Nisi Prius 
reporting) they had been copious. The method might have been 
aptly used at any time since (say) 1820, at least. Of course, there 
was reason enough for the delay. But, so far as concerns its aptness, 
a method which assumed that the main and ample sources of law 
for scientific study were printed reports of judgments would have 
been fully practicable at that date. The facts of law, in short, 
which the method fitted, were already facts a century ago. 

(2) The second thing is that during that century legal conditions 
in America have ceased to be static. Of course, they are never 
absolutely static. But the movements of law are apt to be like 
those of a large river. It may flow on a broad level bed for many 
miles; the conditions of its movement are the same, in that stretch. 
But then the level of the country subsides abruptly; a defile is 
reached; and the smooth stream breaks into a swift torrent of 
tumultuous rocky rapids; until finally the volume of water demand- 
ing exit arrives at rest once more on the lower level in open country. 
Theoretically a river may descend peacefully (like the Amazon) 
through its entire length, from mountain to ocean. Practically, 
most rivers have these occasional sudden stretches of rapid change 
to the next level. So with Law. But, not to press the analogy too 
far, the period from 1800 to 1900, in American law, has been on the 
whole a period of gradual placid progress, through judicial logic and 
occasional legislative amendment. The present years, however, 
see us entering on a period of more or less radical change. 

Moreover, social change in these days being more conscious than 
ever before, legal change is likely to be more rapid. The speed of 
evolution of humanity has increased enormously in ratio with the 
lapse of time. Paleontologists tell us, for example, that during the 
Third Interglacial and the Fourth Glacial periods of the world 
(represented by the Piltdown and the Neanderthal races of men) 
the time that elapsed was some 125,000 years; but that the entire 
human progress in the arts of life, made in that immense period, 
was represented only by improved methods of chipping the surface 
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of flints for the making of tools. The enormous increases, in the 
last twenty-five years, of modes of communication have resulted 
in almost corresponding growth in capacity for exchange, and there- 
fore change, of social ideas. Hence, a change of conditions which 
might have required a century of time in the 1400’s, or even the 
1600’s, would not now be an anomaly in a quarter of a century. 

For these reasons it would not be anomalous to find that a method 
of legal education, invented half a century ago, and even then half 
a century belated, might now already be mature for readaptation to 
new conditions. 


What is there, then, in the method which could be supposed not 
to fit present conditions? It seems to me that one can put a finger 
on the precise place. That place is what may be called the minor 
premise of the Langdell syllogism. “First, Law is a Science,” was 
the major syllogism; and no one can be hardy enough to question 
this. But “Secondly,” he announced, “all the available materials 
of that science are contained in printed books,” “ 7. e. in reports of 
cases. He did not say “‘reports of cases,” but the spirit and the 
practice of his method were strictly thus limited.” 

It is here that the doubt arises. Can we today concede that the 
reported judicial judgments are the sole sources for the science of 
Law? And if they are not, if there are other important sources, 
must not a sound method of legal education make regular use of 
them also? And, if so, what shall be those uses? 


VI 


THe Srx-Process METHOD . 


At this point let me preferably shift the order of thought, and 
make my proposals after setting forth my own notions of the fun- 
damental processes of Law. 

My thesis will be this: Law, as a subject of thought and activity, 





14 HarvarD Law ScHOOL ASSOCIATION, REPORT OF THE ORGANIZATION AND First 
GENERAL MEETING (Boston, 1887), 49. 

15 On this occasion the speeches all showed that such was the understood implica- 
tion. Mr. Carter, e. g., referred to “the great and principal cases in which are the real 
sources of the law” (p. 26). And such was the usage of the School at that time. It 
was, for instance, not thought necessary in 1887 for the Library to possess a complete 
set of the statutes of the several states. The main object was to get behind the treatises 
to the cases. 
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has several distinct categories or modes of being, and cannot be 
thought about except in one or another of these processes; hence, 
any curriculum of legal education must be based on these distinc- 
tions, by aiming to develop each process adequately.” 

In a former number of this REview " I was permitted to set forth 
a classification of Law into four branches, only two of which are 
here material. Law was classified according to the different activi- 
ties of thought which deal with the fact of Law. Law, in the first 
place, may be conceived of as a thing to be ascertained; i. e. as a 
mere fact of human conduct; and Law, in the second place, may be 
conceived of as a thing to be questioned and debated, i. e. as a rule 
which by some standard ought to be different from what it is. The 
uncouth names given, for short, to these two general branches of 
legal science were Nomoscopy and Nomosophy; but the names are 
immaterial. 

Now the first general branch has three subdivisions: (¢) We may 
concern ourselves with ascertaining the actual rule of law of a given 
moment in a given country, by studying the sources in which that 
law is expressed; call this, Nomostatics. (6) We may concern our- 
selves with ascertaining the former condition, history, and develop- 
ment of a rule of law; call this, Nomogenetics. (c) We may concern 
ourselves with ascertaining the relation between Law and other facts 
and their sciences; call this, Nomophysics. 

The second general branch above has two subdivisions: (1) We 
may take a standard of logic, analyze the rules of law, and examine 
their consistency as a system or part of a system; call this, Nomo- 
critics. (2) We may take a standard of ethics, economics, or politics, 
and examine the rules of law with reference to their conformity to 
that standard; call this, Nomothetics or Nomopolitics. 

But there is also a third general branch (not taken up in the 
above-cited article). We may take the Law of a given community, 
or one or more rules of it, and compare it with the law of another 
community, with reference to one or all of the above features, 7. e. 
Comparative Law, or Supra-national Law. 

What is the significance of these distinctions for legal education? 





16 My conclusions will coincide in some respects with those of Professor Redlich, in 
his recent report to the Carnegie Foundation, but are reached by a different path. 

17 28 Harv. L. Rev. 1 (November, 1914); also in the writer’s Cases On Torts, vol. 
II, Appendix A. 
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The significance of them is this: All of the above ways of thinking 
about Law are inherent and unavoidable, and are used in a lawyer’s 
practical activity. Some are used always more than others, and 
some are used at certain periods of a nation’s history more than 
others. But all are used, and all are necessary and inevitable. 
Hence, legal education should endeavor to train the student in the 
use of all of them, and not merely in one or two of them. 

For educational purposes, then, how do they group themselves 
practically? That is, how far are they so distinct, in the mental 
processes involved, that practically they require separate attention 
in educational method? 

Here, of course, experience as a student and a teacher comes into 
play. Speaking from such experience, I am convinced that there 
are substantially six distinct mental processes, which need separate 
attention and cultivation. 

Without adhering formally, therefore, to the above artificial 
nomenclature, let me briefly set forth these six kinds of mental 
process which need to be cultivated in the embryo lawyer. 

1. Analytic process. The first is the process of analyzing the judi- 
cial decisions, to determine the Law as it is, by tracing the logical 
implications of general principles as revealed in specific cases. 

This process is what the case-study method provides for the 
student. And it is the only process (of the six) that it provides. 
Whether we are searching for the rule of mutual consent in contracts, 
or for the rule of liability of individual partners to firm creditors, or 
the rule of privilege for interested persons in defamation, or for any 
other actual rule of law, the process is always one of dissection or 
analysis, in logical detail. 

This is indeed the process most used by practitioners in their 
ascertainment of the existing Law (Nomostatics). And in the past 
and present phase of our legal sources it is the most usually needed 
process. Therefore it calls for thorough mastery. And the great 
service of Langdell’s method was and is that it supplies that mas- 
tery. But that process is not the only process of thought used and 
needed by the lawyer or the legal scholar. And in the coming state 
of our legal sources it will occupy, as a process, a place of less rela- 
tive importance than hitherto (though still a larger place presum- 
ably than any one of the others). This was the shortcoming of the 
case-study method, — a shortcoming which in changed conditions 
may be termed serious. 
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2. Historic process. The second process of thought about Law is 
the thought of it as changing, moving, developing, from a past 
through a present into a future, — the historic process. This mode 
of thought becomes specially important to a lawyer in an epoch when 
his national law is in a period of rapid change, — that is, change 
maturing in his own lifetime. To any student it is an important 
intellectual stage when he first realizes that all law is in a state of 
constant motion, like a kaleidoscope. I do not remember just when 
this realization came to me; I know it was not while in the Law 
School; but as I look back, I note a great difference in all my no- 
tions about law since the time of that realization. I am convinced 
that the acquisition of it should be made at the stage of one’s formal 
legal education. 

Many have fondly believed that this can be done and is done by 
the case-study system. I doubt it. Something indeed can be done; 
but not enough. There are several reasons for this; to elaborate 
them would require too much space. But a most important one is 
that historic change of rule is the result always of causes, — causes 
more or less discernible but external; and the judicial opinions do 
not contain sufficient data of those causes. Who, for instance, could 
attempt to understand the causes that influenced the rule against 
general warrants, by merely reading Camden’s eloquent opinions? 

The historic sense is a necessary sense for the lawyer; and the 
case-study method does not supply data for its genuine cultivation. 

3. Legislative process. A third process of thought about Law is the 
thought of it as something to be created, made by ourselves, and 
made to be perhaps different from what it now is, — in short, the 
legislative process. And, in a period of changing law, this too be- 
comes an important process for the lawyer, — the most important 
in a civic sense. 

Now the habitual analysis of judicial judgments does not in the 
least cultivate the acquisition of this process. The two are fairly 
alien to each other. One of the notable reasons for our American 
lack of legislative skill is that our judiciary committees of the leg- 
islature, who frame the statutes, are composed of men whose only 
training (hitherto) has been in the analysis of case-judgments. 
The really basic principles and problems that attend the legislative 
process have scarcely been dreamed of by our most competent prac- 
titioners. Any one who hesitates to accept so strong a statement 
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may be convinced by glancing at the current volume (“The Science 
of Legal Method”’) in the Modern Philosophy Series; or at the 
recent volume of Professor Ernst Freund of the University of 
Chicago, on “‘Standards of American Legislation.” 

The legislative process of thought about Law is necessary for the 
lawyer; and the case-study method does not cultivate it at all. 

4. Synthetic process. A fourth process of thought about Law is 
the process of building up individual rules and principles into a con- 
sistent system — of being able to trace every rule backwards and 
upwards to its more and more general expressions and of har- 
monizing these, — in short, the synthetic process. 

This process is needed and has always been used to some extent 
by lawyers. It characterizes the greatest of them in their argu- 
ments, and it ordinarily comes only at their maturest period. It 
represents their highest capacity. In a period of changing law it 
underlies the skill that is necessary in order to fit the new law well 
into the old, — like the skill of an architect restoring an old but 
solid building, who knows which beams, pillars, and girders are in- 
dispensable, and which ones can be removed without scruple. 

The case-study method is capable, perhaps, of furnishing some 
of the material for this process. But it has ordinarily not been so 
used; in its ordinary use its service is purely or mainly analytic and 
not synthetic. The treatises on Analytic (thus miscalled) Juris- 
prudence purport to render the service; they represent synthesis. 
But their vogue has not been favored under the case-study system. 
The synthetic process of thought is often dismissed (as in a recent 
official utterance) with the epithet of “speculative jurisprudence.” 
But its time must come, if our law is ever to be soundly recon- 
structed; and legal education must provide for this in its methods. 

5. Comparative process. The fifth process of thought about Law 
is the process of looking outside our own actual law (“the” law), 
of conceiving a non-Ego in law, of realizing that other communities 
live and move under other legal systems, and that these must be 
reckoned with in the life of our own law among nations’ laws, — © 
in short, the comparative process. This consciousness of “‘a some- 
thing not ourselves that makes for Law” (to paraphrase Matthew 
Arnold’s phrase) — a sort of legal altruism, or anti-local spirit, — 
is an important one to acquire, especially in a period like the pres- 
ent. International relations are becoming more and more active 
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in daily commerce; and national insularization of law can no longer 
be reckoned upon. 

Fortunately, our own federal form of national life has already 
tended strongly to cultivate in us this sense of law. The free com- 
parison of common-law precedents from all the states has inevi- 
tably done this, even under the case-study method. Yet there 
remains the need of extending it to non-Anglo-American legal 
systems, and to the systems of law in other epochs. 

The case-study materials, as hitherto provided, do not supply 
this need. Much remains to be done for cultivating the sense of 
national law as merely a member in the family of laws, — a family 
in which we must be prepared to seek harmonious adjustment and 
mutual profitable imitation. 

6. Operative process. The sixth process of thought about Law 
conceives of law as being a nominal rule (as declared by courts and 
legislatures) which may in fact, however, not be enforced and prac- 
ticed; it seeks constantly to keep aware of the gap, if any, between 
the nominal rule and the actual custom; it may be called the opera- 
tive process. This is Professor Ehrlich’s “living law.” 8 

This is, in one sense, the “practical” side of law (“pragmatic” 
would more nearly describe it). It is often supposed to be taken 
care of by the so-called Practice courses; but that belief is an error. 
Those courses deal mainly with judicial procedure. The present 
process involves the substantive law. It concerns “practice,” in 
that the attorney’s intelligent advice to his client requires an ac- 
quaintance with actual commercial customs, and that this knowl- 
edge comes usually through practice only. In reality, this process 
concerns a specific and distinct conception of the Law, which is 
just as real and interesting for the scientific scholar as for the prac- 
titioner; and thus it ranks as a separate object of legal study, dis- 
tinct from procedural skill and tact. 

The case-study method does something for this object — per- 
haps a good deal — certainly very much more than in the code 
countries with which Professor Ehrlich is familiar and in which he 
saw the special need of study in this part of the field. For the case- 
reports contain copious data of actual commercial customs and of 
documents set forth verbatim. Again and again they exhibit edify- 





18 Set forth in his paper read at the 1915 meeting of the Association of American 
Law Schools. 
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ingly this contrast of light and shadow (so to speak), of law and 
custom. But what they do thus exhibit is only casual and scanty, 
in comparison with what could be and ought to be done. What 
ought to be done is, in every course, to provide a systematic appa- 
ratus of documents taken from today’s customs of trade and in- 
dustry, and to make occasional excursions of inquiry into statistics 
_ and other classes of facts. Thus only can this process of thought 
be adequately cultivated.!® 


Such are the six processes, or senses of Law, which legal education 
must be adapted to cultivate. How far does our present curriculum 


provide for them? 
VII 


A RECONSTRUCTED CURRICULUM 


Taking the curriculum of the school with which I am most famil- 
iar, let us see how its courses of today distribute themselves with 
reference to their service in developing mainly one or another of 
the above six processes. They may be classified, roughly, as follows: 

1. Analytic process: Contracts; Torts; Real Property; Common 
Law Procedure; Damages; Personal Property; Evidence; Quasi- 
Contracts; Agency; Commercial Paper; Crimes; Equity; Prop- 
erty II; Persons; Judgments, etc.; Public Officers; Carriers; 
Trusts; Insurance; Public Utilities; Equity Pleading; Bankruptcy; 
Suretyship; Constitutional Law; Property III; Criminal Pro- 
cedure; Irrigation; Mining; Code Pleading; Mortgages; Munici- 
pal Corporations; Partnership; Federal Jurisdiction; — 33 courses, 
representing 84 semester hours. ‘ 

2. Historic process: Legal Biography and History; Roman Law; 
Evolution of Law; — 3 courses, representing 6 semester hours. 

3. Legislative process: Contemporary Legislation; Applied Crim- 
inology; Statute Law; — 3 courses, representing 4 semester hours. 

4. Synthetic process: General Jurisprudence; Philosophy of Law; 
— 2 courses, representing 5 semester hours. 

5. Comparative process: International Law; Roman Law; Con- 
flict of Laws; Evolution of Law;— 4 courses, representing 13 
semester hours. : 

6. Operative process: Conveyancing is virtually the only course 
directly aiming at this object. (But in any adequate method the 





19 At some more opportune time I should like to expound a method by which the 
practical obstacles to securing such an apparatus can be overcome. 
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process would form a fractional part in almost every course under 
1 above; so that it cannot easily be compared in semester hours 
with the others.) 

This survey shows that out of a total of some 112 semester units 
offered,”° nearly five-sixths serve mainly or wholly the first above- 
named process, the analytic; while all the other five processes to- 
gether are served (except incidentally, as noted under 2, 5 and 6) 
by only a little more than one-sixth of the units. Moreover, in the 
actual result this disproportion is increased; for since only 70 semes- 
ter units are required to be achieved, and since in these 70 a mini- 
mum of 5 units only is required to be selected outside of the first 
group, the mass of students (following the orthodox lines) may and 
do content themselves with little more than that minimum (5 to 10 
units) in making the selection. So that, in fact, more than six- 
sevenths of the education is spent in exercising the analytic process. 

The question is, then, Is that enough? I am convinced that it is 
not. Even after all concessions made (7. e., that the analytic process 
is the most common one for the practitioner, that it requires for its 
mastery long-continued and widely varied drill, etc., etc.), its share 
remains disproportionately large. That its mastery really needs, 
week after week for three years, in twenty-five or thirty different 
subjects, the repetition of that identical process of case-analysis, I 
have for some time ceased to believe. The same benefit could be 
obtained with less quantity of identical mental effort. 

Moreover, the prestige given thus to the analytic process tends 
to repress in the student body an appreciation of the equal need of 
the other processes. The need for them is equal (though the quan- 
tity of exercise required may not be as much). But the orthodoxy 
of the first has thus far kept the others in the rank of heterodoxies. 
They should be given an equality of emphasis. 

My proposal is, therefore, that the curriculum be re-grouped 
with reference to the above six distinct processes; that a better 
proportion be sought in distributing the pedagogic attention to 
them; that more suitable materials be devised for cultivating the 
five now heterodox processes; and that the required subjects be so 
enlarged that every student is certain to have had a fair elemen- 
tary training in all of the processes. 





20 The purely “Practice” courses have been omitted in the above grouping. 
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And now, in view of the skepticism which will doubtless greet 
this novel division into “processes,” I venture, in its defense, to 
invoke analogy. No doubt (as the revered Professor Hill used to 
inculcate unsparingly) analogy is not argument. Nevertheless, it 
is often helpful and plausible. And I see a plausible analogy in 
physical training. 

There are four processes or stages in physical training. (1) First 
come the individual muscles. We have at our disposal a score of 
different ‘‘chest-weight” exercises; each of them will reach a spe- 
cific set of muscles. Suppose that we have carefully developed each 
one toa degree. (2) But we are yet unskilled in their codrdination. 
Here the parallel bars, the horizontal bars, the rings, and other 
apparatus train us to use several sets of muscles at once, each play- 
ing a part and adjusting itself at the right moment to the others, to 
attain a total result. But thus far we are using muscles only. (3) 
The other bodily functions (lungs, stomach, etc.) remain to be 
drilled and coérdinated with the muscles; endurance and economy 
of effort must be cultivated. Sparring, wrestling, fencing, track 
athletics, do this. They represent a stage beyond the former two. 
(4) But as yet the task is individual only. It must now become 
social. The whole skill of each Ego must merely contribute as a 
subordinate part of a larger whole. Team athletics supply this, — 
baseball, football, and the rest. 

Here, then, are four distinct processes in athletic activity. No 
complete athlete can lack any of the four. Sound training must 
include specific and systematic attention to all four. A man who 
went no further than specializing in chest-weights would be athleti- 
cally imperfect. And the most skilled team-player must possess a 
general foundation in individual muscle-development. 

What I now point out, therefore, in legal education, is that, if 
these distinct processes be recognized to exist, each must be con- 
sciously cultivated by methods specifically adapted to that purpose. 


vill 


CONCLUSION 
To-sum up: I invite assent to the following theses: 
That Law is dealt with, in nature and in thought, by six distinct 
mental activities or processes, — the analytic, the historic, the 
legislative, the synthetic, the comparative, the operative; 
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That these six processes have greater or less importance at differ- 
ent epochs of a community’s legal life; and that in our present 
epoch the second, third, fourth, and fifth have a relative importance 
which they have not had for a century past; 

That the case-study method, as hitherto practiced, develops 
mainly the first only; and yet that method represents five-sixths or 
more of the student’s activity under the ordinary curriculum of 
today; and that this is disproportionate; 

That therefore greater relative place should be given to the others 
(relegating the analytic process to, say, one half of the course); and 
that more suitable methods and materials should be provided for 
their adequate cultivation. 

John H. Wigmore. 


NorRTHWESTERN UNIVERSITY LAw ScHOOL, 
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GOOD AND BAD TRUSTS 


HE term “trusts” has now come to refer to extensive com- 
binations of capital in the commercial and industrial world, 
regardless of what the form of the organization may be. The com- 
bination may be by the agreement of the units combining that they 
will sell through a common board or committee,! or by the device of 
trustees holding under a trust agreement stock controls in sub- 
sidiary corporations, or the controlling interests in partnerships and 
other forms of industrial and commercial units,? or by a parent 
corporation holding stock controls in subsidiary corporations,’ or 
by the actual purchase of plants and their operation as a single in- 
dustrial unit by a single corporation. In describing the size of the 
combination which is sufficient to warrant its being called a “trust,”’ 
we may adopt the phraseology of the government in its brief in the 
International Harvester and Steel Cases. The combination to be a 
trust must embrace “units which together occupy a preponderant 
position in a given industry.” To ask whether a trust is good or 
bad is only to ask where the line shall be drawn between combina- 
tions which are legal and those which are illegal. It will be con- 
venient in the beginning to indicate, first those that are clearly 
illegal, and then those that are clearly legal. By this process we 
shall arrive at the debatable ground. 


I 


Since the Standard Oil and Tobacco Cases,' it has become articu- 
late that a combination of capital (in whatever form) which, by 


1 This was the form of the combination attacked by the government in United 
States v. Addyston Pipe & Steel Co., 85 Fed. 271 (1898); Addyston Pipe & Steel Co, 
v. United States, 175 U. S. 211 (1899). 

2 This was the form of the combination known as the Standard Oil Trust under the 
Standard Oil Trust agreement of 1882. State v. Standard Oil Co., 49 Oh. St. 137, 30 
N. E. 279 (1892); Standard Oil Co. ». United States, 221 U.S. 1 (1910). 

8 This was the form of organization of the Standard Oil Company of New Jersey 
as it was reorganized in 1899. Standard Oil Co. v. United States, 221 U.S. 1 (1910). 

* This was the form of the combination of the International Harvester Company. 
United States v. International Harvester Co., 214 Fed. 987 (1914). 

5 Standard Oil Co. v. United States, 221 U. S. 1 (1910); United States ». American 
Tobacco Co., 221 U. S. 106 (1910). 
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reason of its size and preponderant position in the business, has the 
power and the purpose, or uses its power to exclude others from the 
business by illegal acts and unlawful and unfair methods of com- 
petition, is an attempt at monopoly, and a restraint of trade and 
illegal at common law, and, if interstate commerce is involved, under 
the Sherman Act. It is what may be called a bad trust.® 

It seems incredible that anyone ever should have doubted the 
soundness of this proposition. The common-law conception of 
monopoly was that of a business carried on to the exclusion of 
others.’ Formerly this was effected by the exercise of the proper 
governmental authority which directly excluded all but the favored 
person from carrying on the business and imposed penalties upon 
anyone who violated the excluding mandate. When, however, the 
crown attempted to grant the privilege of carrying on a trade ex- 
clusively of all others its action was held void in the Case of Monopo- 


® Continental Wall Paper Co. v. Voight & Sons Co., 212 U. S. 227 (1908); United 
States v. Motion Picture Patents Co., 225 Fed. 800 (1915) (semble); United States ». 
Eastman Kodak Co., 226 Fed. 62 (1915); 230 Fed. 522 (1916); United States ». Corn 
Products Refining Co., 234 Fed. 964 (1916); Dunbar v. American Telephone Co., 
224 Ill. 9, 79 N. E. 423 (1906); 238 Ill. 456, 87 N. E. 521 (1909); Distilling & 
Cattle Feeding Co. v. People, 156 Ill. 448, 41 N. E. 188 (1895); Arnot ». Pittston & 
Elmira Coal Co., 68 N. Y. 558 (1877). 

One of the early examples of combination (often on rather a small scale) which had 
the purpose to exclude others by means of an unlawful excluding practice, is found in 
the cases where several competitors secretly combined and eliminated competition, 
while pretending to the public to be c-rapeting. Craft v. McConoughy, 79 Ill. 346 
(1875); Fairbank v. Leary, 40 Wis. 637 (1876). This device obviously deceived the 
public and tended to keep others out of the business, since one would be less likely to 
enter a field already occupied by a considerable number of competitors, than if obliged 
to contend with only one other unit. 

On the same principle the secret combination of bidders not to bid against each 
other at an auction is illegal. Gibbs v. Smith, 115 Mass. 592 (1874); Woodruff v. Berry, 
40 Ark. 251 (1882); National Bank of the Metropolis v. Sprague, 20 N. J. Eq. 159 
(1869). 

7 3 Inst. 181; Kellogg v. Larkin, 3 Pinney (Wis.) 123 (1851). 

Chappel v. Brockway, 21 Wend. (N. Y.) 157, 163 (1839). (“The defendant can gain 
nothing by giving the transaction a bad name, unless the facts of the case will bear him 
out. He calls this a monopoly. That is certainly a new kind of monopoly which only 
secures the plaintiff in the exclusive enjoyment of his business as against a single in- 
dividual, while all the world beside are left at full liberty to enter upon the same 
enterprise.”’) 

The California Steam Navigation Co. v. Wright, 6 Cal. 258 (1856) (last quotation 
approved); Hawk. P. C., bk. 1, ch. 29 (quoted in the opinion of the court in Standard 
Oil Co. v. United States, 221 U.S. 1 (1910); Mitchel v. Reynolds, 1 P. Wms. 181 (1711). 
See also the many cases where the absence of any exclusion of others :s noted as mini- 
mizing the tendency toward monopoly. Infra, note 17. 
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lies.® In this decision the policy of the common law against monop- 
oly in the sense of a special privilege to carry on a business to the 
exclusion of all others was established and found effective to nullify 
the grant of the crown. Quite recently large aggregations of capital 
occupying a preponderant position in the business have discovered 
that they possess a power (resulting from their size) to indulge in 
practices which actually operate to exclude smaller units from the 
field. Some of these were plainly unlawful, such as inducing an- 
other trader to break his contract, fraud, libel, intimidation, coer- 
cion, and transportation rebates. These may be called “unlawful 
competition.” ®° Other excluding practices were more subtle and 
have become known as “‘unfair methods of competition.” They 
are methods which may be lawful and proper when used by one unit 
against another which can retaliate on fairly even terms with the 
same methods.’ They become unfair and unlawful at least when 
used by a unit occupying a preponderant position against a smaller 
one, which, because it is smaller, cannot retaliate effectively. Of 
these the most obvious and best known is “local price-cutting.” " 
The large unit can put the small one out of business by price-cutting 
below cost in the locality or the market which the smaller unit 
serves. By thus demolishing each small unit singly, it may exclude 
all from the field. This was not, of course, as effective as an act of 
Parliament. Such methods might never result in an actual mon- 
opoly. But they were effective to accomplish enough in that 
direction to be an illegal attempt at monopoly. If the crown was 
denied on grounds of public policy any power to grant an ex- 
clusive privilege to carry on a business, is it nof quite plain that 
a similar privilege granted by a “trust” to itself would be an illegal 
attempt at monopoly and a restraint of trade entirely contrary to 
the common law, and, if interstate commerce was involved, void 
under the Sherman Act? 

The fact that the mere combination of competing railroads, or 
other competing public service corporations operating under special 
franchises, is illegal at common law and under the Sherman Act, 





8 11 Rep. 84 (1603). 

® See WyMAN, CONTROL OF THE MARKET, 36 ef seq. 

10 Mogul Steamship Co. ». McGregor, Gow & Co., [1892] A. C. 25. 

1 Other methods of unfair competition are listed and explained in an admirable 
article on Unfair Competition by William S. Stevens, 29 Pox. Sct. Quart. 282, 461. 
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without regard to any purpose to monopolize, or excluding prac- 
tices, is an application of the principle which underlies the Stand- 
ard Oil and Tobacco Cases. Railroads and many other public 
utilities cannot be constructed and operated without special legis- 
lative authority, the exercise of the right of eminent domain, and 
the right to use or cross the public streets and highways. It follows 
that the very nature of the business and the special privileges re- 
quired are such that it is against the public interest to allow any- 
body and everybody to engage in it. It follows that one who is 
given the special privileges required is protected by the proper gov- 
ernmental authority from any competition. The exclusion of the 
public is supplied by the State just as clearly as where an act of 
Parliament granted to A. the exclusive privilege of carrying on a 
business and penalized all others who attempted to doit. If several 
persons are permitted to construct and operate the public utility in 
question on a competitive basis, they are still protected from any 
competition on the part of others. The field of this sort of business 
is unfree. Furthermore, the fact that several are permitted to oper- 
ate a public utility in competition is a determination by the public 
authorities that competition between the units in the field is desir- 
able. Under such circumstances the elimination of any existing 
competition between any of the units is, in and of itself, illegal. It 
defies the policy determined by the public authorities who have 
permitted a number of competitors to enter the field. It tends 
directly to produce monopoly regardless of any excluding purposes 
or practices because the exclusion of others is provided for by the 
non-action of goVernmental authority. 

It is entirely possible that the public may be excluded from a 
given business by the conditions under which it is carried on or by an 
actual limitation of a natural resource or both. Thus, if several 
competitors controlled all the known mineral deposits of a certain 
sort, it might be that any combination between them would be 





2 United States ». Trans-Missouri Freight Ass’n, 166 U. S. 290 (1896); United 
States v. Joint-Traffic Ass’n, 171 U. S. 505 (1898); Northern Securities Co. ». United 
States, 193 U. S. 197 (1903); United States ». Union Pacific R. Co., 226 U. S. 61, 470 
(1912); Gibbs v. Consolidated Gas Co. of Baltimore, 130 U. S. 396 (1888); People ». 
Chicago Gas Trust Co., 130 Ill. 268, 22 N. E. 798 (1889); Chicago Gas Light Co. v. 
People’s Gas Light Co., 121 Ill. 530, 13 N. E. 169 (1887); Chic. M. & St. P. Ry. Co. ». 
Wabash, St. L. & P. Ry. Co., 61 Fed. 993 (1894); Texas & Pac. Ry. Co. ». Southern 
Pac. Ry. Co., 41 La. Ann. ore, 6n. 888 (1889). 
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illegal. Certainly any combination which resulted in one having a 
preponderant position in the business might be regarded as, in and 
of itself, illegal. The field would be inherently unfree at the time 
the combination occurred. So those who controlled the only min- 
eral deposits which were, on account of the transportation cost from 
other sources, practically available for a certain considerable area, 
might not be permitted to combine to the extent of conferring upon 
one unit a preponderant position in that business. The so-called 
necessaries of life must be had for use at once, or within a brief 
space of time. There may be a sufficient quantity on hand in the 
world at large, but the users cannot wait to have reserves brought 
up from a distance. There will be an ample supply after the next 
year’s crops are harvested, but the population must have the pres- 
ent supply before that time. Such circumstances create the exclud- 
ing conditions. Hence, a combination which attempts to secure the 
reserves of such supplies at any given point, and goes so far at least 
as to secure a preponderant position in the control of the market, 
has all the elements of an illegal attempt at monopoly. During the 
time that the supplies acquired are needed, the market is not free. 
All but those actually in it are excluded. The only protection of the 
public from monopoly prices is the maintenance of the status quo of 
existing competitions, or at least the prevention of any sudden and 
violent change in the competitive status of the units engaged. This 
is the basis for the illegality of the so-called “corner.” “ It makes 
no difference, of course, whether there is involved merely the union 
of properties by purchase, or of properties and managers by 
combination. 
II 


Where a business is normally free to all to enter and no excluding 
conditions exist and no excluding practices are indulged in, it is clear 
that there may be a great deal of lawful combination among com- 
petitors which necessarily eliminates competition between the units 
combined. Indeed, it may safely be affirmed that all such combina- 
tions which do not result in a unit occupying a “preponderant posi- 
tion in the industry” are valid. This is clear where the combination 





® See Morris Run Coal Co. v. Barclay Coal Co., 68 Pa. St. 173 (1871); Cummings 
». Union Blue Stone Co., 164 N. Y. 401, 58 N. E. 525 (1900). 

™ Raymond »v. Leavitt, 46 Mich. 447, 9 N. W. 525 (1881); Samuels ». Oliver, 130 
Ill. 73, 22 N. E. 499 (1889). 
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of properties occurs by the purchase of the business of one com- 
petitor by another, and where not only is the sale valid, but a re- 
strictive covenant on the part of the seller not to carry on the same 
business is also upheld.” So where the combination occurs by unit- 
ing not only the properties which formerly competed, it is valid and 
restrictive covenants on the part of the managers combining not 
to compete have been upheld.® These cases indicate that where 





1%’ Nordenfelt ». Maxim Nordenfelt Guns & Ammunition Co., [1894] A. C. 535; 
Diamond Match Co. v. Roeber, 106 N. Y. 473, 13 N. E. 419 (1887); Leslie v. Lorillard, 
110 N. Y. 519, 18 N. E. 363 (1888); Wood v. Whitehead Bros. Co., 165 N. Y. 545, 590 
N. E. 357 (1901); United States Chemical Co. v. Provident Chemical Co., 64 Fed. 946 
(1894); Kellogg v. Larkin, 3 Pinney (Wis.) 123 (1851); Chappel v. Brockway, 21 Wend. 
(N. Y.) 157 (1839); Van Marter v. Babcock, 23 Barb. (N. Y.) 633 (1857); Moore & 
Handley Hardware Co. ». Towers Hardware Co., 87 Ala. 206, 6 So. 41 (1888); Beard ». 
Dennis, 6 Ind. 200 (1855); California Steam Navigation Co. v. Wright, 6 Cal. 258 
(1856); Hubbard v. Miller, 27 Mich. 15 (1873); Mapes v. Metcalf, 10 N. D. 601, 88 
N. W. 713 (1901); National Benefit Co. v. Union Hospital Co., 45 Minn. 272, 47 N. W. 
806 (1891); Wickens v. Evans, 3 Y. & J. 318 (1829). 

16 Dolph v. Troy Laundry Machinery Co., 28 Fed. 553 (1886); United States v. 
Nelson, 52 Fed. 646 (1892); Robinson v. Suburban Brick Co., 127 Fed. 804 (1904); 
United States ». Quaker Oats Co., 232 Fed. 499 (1916) (especially opinion of Mack, J.); 
Ontario Salt Co. ». Merchants Salt Co., 18 Grant (U. C.) 540 (1871); Central Shade 
Roller Co. v. Cushman, 143 Mass. 353, 19 N. E. 629 (1887); Gloucester Isinglass & Glue 
Co. v. Russia Cement Co., 154 Mass. 92, 27 N. E. 1005 (1891); Anchor Electric Co. ». 
Hawkes, 171 Mass. 101, 50 N. E. 509 (1898); Skrainka v. Scharringhausen, 8 Mo. App. 
522 (1880); Meredith ». Zinc & Iron Co., 55 N. J. Eq. 211, 37 Atl. 539 (1897); Marsh 
v. Russell, 66 N. Y. 288 (1876); Oakdale Mfg. Co. v. Garst, 18 R. I. 484, 28 Atl. 973 
(1894); Queen Ins. Co. v. State of Texas, 86 Tex. 250, 24 S. W. 397 (1893); Sayre 
v. Louisville Union Benevolent Ass’n, 1 Duvall (Ky.) 143 (1863); Jones v. North, L. R. 
19 Eq. 426 (1875). In United States v. International Harvester Co., 214 Fed. 987 
(1914), the court said, p. 999: “If the five companies which formed the International 
had been small, and their combination had been essential to enable them to compete 
with large corporations in the same line, then their uniting would, in the light of reason, 
not have been in restraint of trade, but in the furtherance of it; . . .” In the brief of 
the government presented to the United States Supreme Court in the same case it is 
conceded: “Nor was it intended to prohibit a// combinations of competing units, but 
only such as are sufficiently important and comprehensive to bear some reasonable rela- 
tion to the evils — the breakdown of the competitive system, etc. — against which 
the Act was designed to guard.” On page 99, in summing up, the same brief states: “It 
[the Sherman Act] permits combinations of competitive units within limits.” Contra, 
Slaughter v. The Thacker Coal & Coke Co., 55 W. Va. 642, 47 S. E. 247 (1904) (where, 
however, the opinion of the court was delivered by the dissenting member, who sets 
forth in full the reasons against the decision). 

Not infrequently it is difficult to say whether there has been a combination by the 
sale of properties to a competitor, or a combination of properties and managers as well]. 
For instance, when a new corporation is formed and the properties of several competing 
units are transferred to it in return for stock which is distributed to the stockholders 
or the owners of the property sold, the transaction may be looked upon as a combina- 
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the combination does not occupy a preponderant position in the 
business, and there are no excluding purposes or practices, the mere 
elimination of competition between the units is not a ground for 
holding it illegal. The common law certainly has never attempted 
to put out a rule which would compel the maintenance of the status 
quo of every existing competition by enforcing general restraints on 
alienation to, and upon the freedom to contract and unite with, com- 
petitors. Neither has any court suggested that any difference of 
result could be made between a combination of properties which 
had competed, and a combination both of competing properties 
and managers as well. Imagine anyone objecting that all the part- 
nerships of competing lawyers, bankers, and corner groceries were 
necessarily illegal because they were combinations of competing 
properties and managers which eliminated competition between 
them! Imagine anyone upholding a public policy in favor of the 
owner of a business having the privilege of selling his property with 
the greatest freedom at the best price obtainable, who would not 
admit the existence of the same policy in favor of a man in business 
selling his services and experience on the same terms! 

The authorities which uphold the legality of combinations, 
whether of properties alone, or of properties and managers, where 
the combination does not result in a unit occupying a preponderant 
position in the business, are clearly sound. 

Of course there is in every such case the elimination of competi- 
tion between the competing units combined. This is not less in the 
case of the union of the properties by sales and the restriction by 
covenants not to compete, exacted from the sellers, than it is where 
the properties and the managers themselves are united. In both 
alike competition between the property and the managers is ended, 
at least for the time being. This, of course, tends in some degree 
toward monopoly. So long, however, as the combination does not 





tion of properties merely, the managers of the selling units going out of the business, 
or it may be that the managers of the selling units remain in the business, taking part 
as officers of the new corporation. Oakdale Mfg. Co. v. Garst, 18 R. I. 484, 28 Atl. 
973 (1894). So where two units in the same business agree to divide the territory and 
make reciprocal covenants with each other not to do business in the territory assigned 
to the other, the transaction may be looked at either as a sale of part of the business 
of each, and therefore a combination of properties only, or it may be looked at as a 
combination of properties and managers serving the entire field in a manner mutually 
arranged between them. Wickens v. Evans, 3 Y. & J. 318 (1829); National Benefit 
Co. v. Union Hospital Co., 45 Minn. 272, 47 N. W. 806 (1891). 
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occupy a preponderant position in the business and there are no 
excluding purposes or practices,’” much competition will remain, 





17 In the following cases, the absence of any exclusion of others from the business 
was noted as minimizing the tendency toward monopoly from the elimination of com- 
petition between the units combined. 

Diamond Match Co. v. Roeber, 106 N.«Y. 473, 483, 13 N. E. 19 (1887). (“But the 
business is open to all others, and there is little danger that the public will suffer harm 
from lack of persons to engage in a profitable industry”’;) Leslie v. Lorillard, 110 N. Y. 
519, 534, 18 N. E. 363 (1888) (same language). 

Wood v. Whitehead Bros. Co., 165 N. Y. 545, 551, 59 N. E. 357 (1901). (“But con- 
tracts between parties, which have for their object the removal of a rival and com- 
petitor in a business, are not to be regarded as contracts in restraint of trade. They 
do not close the field of competition, except to the particular party to be affected.”’) 

Oakdale Mfg. Co. v. Garst, 18 R. I. 484, 487, 28 Atl. 973 (1894). (“But combina- 
tions for mutual advantage which do not amount to a monopoly, but leave the field of 
competition open to others, are neither within the reason nor the operation of the 
rule.” Page 488: “But even so, not only is the field open to the other company, 
equal in strength to either of these, but it is also open to competition from companies 
in other parts of the country and to the formation of new companies.”’) 

Wickens v. Evans, 3 Y. & J. 318, 329 (1829). (“Not a monopoly, except as between 
themselves; because every other man may come into their districts and vend his goods.” 
Page 330: “If the brewers or distillers of London were to come to the agreement sug- 
gested, many other persons would soon be found to prevent the result anticipated; 
and the consequence would, perhaps, be, that the public would obtain the articles they 
deal in at a cheaper rate.’’) 

National Benefit Co. ». Union Hospital Co., 45 Minn. 272, 275, 47 N. W. 806 (1891). 
(“Neither one nor both of these companies have any exclusive right to engage in this 
business, it being one open toall. Hence this contract does not, and cannot, create any 
monopoly.’’) 

United States Chemical Co. v. Provident Chemical Co., 64 Fed. 946, 949 (1894). 
(“The facts of this case disclose no tendency to monopoly. Monopoly implies an ex- 
clusive right, from which all others ave debarred, and to which they are subservient.”’) 

Kellogg v. Larkin, 3 Pinney (Wis.) 123, 139 (1851). (“And while we have no privi- 
leged classes here, but little individual, and less associated capital, and while our re- 
sources are so imperfectly developed, while the avenues to enterprise are so multiplied, 
so tempting and so remunerative, giving to labor the greatest freedom for competition 
with capital, perhaps, that it has yet enjoyed, I question if we have much to fear from 
attempts to secure exclusive advantages in trade, or to reduce it to few hands.” Page 
145: “Now could the parties possibly have intended by this simple contract, to vest 
in the mill owners the sole exercise of the traffic in wheat, throughout the State of 
Wisconsin? . . . I say there was no monopoly intended, none effected. We cannot 
fail to perceive, that in spite of this contract, all the rest of Wisconsin was an open and 
unrestricted market for the sale of wheat. And even in Milwaukee, the market was 
open to the fiercest competition of all the world, except these obligors.”’) 

Trenton Potteries Co. v. Oliphant, 58 N. J. Eq. 507, 523, 43 Atl. 723 (1899). (“The 
entire capital of the country, except theirs, is free to be employed in the manufacture.’’) 

Chappel v. Brockway, 21 Wend. (N. Y.) 157, 163 (1839). (“The defendant can gain 
nothing by giving the transaction a bad name, unless the facts of the case will bear him 
out. He calls thisa monopoly. That is certainly a new kind of monopoly which only 
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and the progress toward monopoly will be comparatively slight. 
Such as may occur is entirely outweighed by the public interests 
which are subserved by permitting the combination. 
First, there is the social interest in individual freedom of eco- 
nomic action. As applied to the situation under discussion this 
means that there is a public policy in favor of freedom to business 
managers and owners to run their business as they think best, com- 
bining with others or not, as they deem advisable. It is not infre- 
quently spoken of as the fundamental policy in favor of freedom of 
contract, protected by the ‘due process” clause of our consti- 
tutions.'* 





secures the plaintiff in the exclusive enjoyment of his business as against a single indi- 
vidual, while all the world beside are left at full liberty to enter upon the same enter- 
prise.”) The California Steam Navigation Co. v. Wright, 6 Cal. 258, 262 (1856) (last 
quotation approved). 

18 Diamond Match Co. »v. Roeber, 106 N. Y. 473, 482, 13 N. E. 19 (1887). (“It is 
clear that public policy and the interests of society favor the utmost freedom of con- 
tract, within the law, and require that business transactions should not be trammeled 
by unnecessary restrictions.”’) 

“Leslie v. Lorillard, r10 N. Y. 519, 533, 18 N. E. 363 (1888). (‘The object of govern- 
ment, as interpreted by the judges, was not to interfere with the free right of man to 
dispose of his property or of his labor.’’) 

Wood ». Whitehead Bros. Co., 165 N. Y. 545, 551, 59 N. E. 357 (1901). (“In the 
present practically unlimited field of human enterprise there is no good reason for re- 
stricting the freedom to contract, or for fearing injury to the public from contracts 
which prevent a person from carrying on a particular business.”’) 

National Benefit Co. v. Union Hospital Co., 45 Minn. 272, 276,47 N. W. 806 (1891). 
(“A contract may be illegal on grounds of public policy because in restraint of trade, 
but it is of paramount public policy not lightly to interfere with freedcm of contract.”’) 

United States Chemical Co. ». Provident Chemical Co., 64 Fed.¥946, 949 (1894). 
(“In discussing this phase of the subject, we must not lose sight of some other prin- 
ciples, the disregard of which would be mcre harm ul to public interest than monopo- 
lies. The right to contract is a cardinal e'2ment of constitutional liberty, and, as such, 
should be jealously guarded.”’) 

Anchor Electric Co. ». Hawkes, 171 Mass. 101, 105, 50 N. E. 509 (1898). (“The gen- 
eral principle that arrangements in restraint of trade are not favored is, however, firmly 
established in law, and now, as well as formerly, is given effect whenever its application 
will not interfere with the right of everybody to make reasonable contracts. When- 
ever one sells a business with its good will, it is for his benefit, as well as for the benefit 
of the purchaser, that he should be able to increase the value of that which he sells by a 
contract not to set up a new business in competition with the old.”’) 

Smith’s Appeal, 113 Pa. St. 579, 590, 6 Atl. 251 (1886). (“The principle is this: 
Public policy requires that every man shall not be at liberty to deprive himself or the 
State of his labor, skill or talent, by any contract that he enters into. On the other 
hand, public policy requires that when a man has, by skill or by any other means, ob- 
tained something which he wants to sell, he should be at liberty to sell it in the most 
advantageous way in the market; and in order to enable him to so sell it, “t is necessary 
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Second, there is the use of the combination as a means of eliminat- 
ing ruinous competition. Competition in trade and industry is 
constantly inimical to the public interest in two respects: It tends 
to develop too much competition and consequent loss to everyone 
in the business.!* Too much competition and the intensity of com- 





that he should be able to preclude himself from entering into competition with the 
purchaser.”’) 

Trenton Potteries Co. v. Oliphant, 58 N. J. Eq. 507, 514, 43 Atl. 723 (1899). (“A 
tradesman, for example, who has engaged in a manufacturing business and has pur- 
chased land, installed a plant, and acquired a trade connection and good will thereby, 
may sell his property and business with its good will. It is of public interest that he 
shall be able to make such a sale at a fair price and that his purchaser shall be able to 
obtain by his purchase that which he desired to buy. Obviously, the only practical 
mode of accomplishing that purpose is by the vendor’s contracting for some restraint 
upon his acts, preventing him from engaging in the same business in competition with 
that which he has sold.’”’) Kellogg v. Larkin, 3 Pinney (Wis.) 123 (1851). 

19 Leslie v. Lorillard, 110 N. Y. 519, 534, 18 N. E. 363 (1888). (“I do not think that 
competition is invariably a public benefaction; for it may be carried on to such a de- 
gree as to become a general evil.’’) 

Oakdale Mfg. Co. v. Garst, 18 R. I. 484, 487, 28 Atl. 973 (1894). (Agreement found 
to have been made on account of “a ruinous competition.”’) 

Wickens v. Evans, 3 Y. & J. 318, 328 (1829). (Agreement made in view of the fact 
that the parties “had sustained great loss and inconvenience by reason of exercising 
their trade in the same places.’’) 

National Benefit Co. v. Union Hospital Co., 45 Minn. 272, 275, 47 N. W. 806 (1891). 
(“Excessive competition is not now accepted as necessarily conducive to the public 
good.”’) 

Whitney v. Slayton, 40 Me. 224, 230-231 (1855). (“Whether competition in trade 
be useful to the public or otherwise, will depend on circumstances. I am rather in- 
clined to believe, that, in this country at least, more evil than good is to be apprehended 
from encouraging competition among rival tradesmen, or men engaged in commercial 
concerns. There is a tendency, I think, to overdo trade, and such is the enterprise.and 
activity of our citizens, that small discouragements will have no injurious effect, in 
checking in some degree, a spirit of competition. 

“Tn this country, particularly, such is the facility with which persons are enabled, 
without capital, to embark in various enterprises, and such the desire to try experi- 
ments therein, that it often turns out, when these experiments have been successful, 
in some of these undertakings, others will enter into them in such numbers that ruin to 
most of them so engaged is the consequence. Hence those who retire, and for a proper 
consideration contract with others not to engage in any particular business for a limited 
time, and in a particular place, have often, if not generally, been the successful party.”) 

Chappel v. Brockway, 21 Wend. (N. Y.) 157, 164 (1839). (“Competition in business 
though generally beneficial to the public, may be carried to such excess as to become an 
evil.’’) 

Kellogg v. Larkin, 3 Pinney (Wis.) 123, 150 (1851). (“I believe universal observation 
will attest that for the last quarter of a century, competition in trade has caused more 
individual distress, if not more public injury, than the want of competition.”’) 

Slaughter v. The Thacker Coal & Coke Co., 55 W. Va. 642, 650, 47 S. E. 247 (1904), 
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petitive methods may produce too little competition by eliminating 
others from the business. The competitive system looks to the 
operation of economic principles under freedom of action to avoid 
the evils of each extreme.”” The freedom of others to enter the 
business prevents too little competition; the elimination of some 
competition from time to time prevents too much. A rule of law 
which made all sales to competitors, and all combinations of com- 
petitors, illegal, would leave the door open wide to an indefinite in- 
crease in competition, and at the same time obstruct the healthy 
lessening of competition. This would promote all the evils of too 
much competition in order to prevent the evils of too little. It 
would be a rule which encouraged competition only to require that 
the status quo of every existing competition be indefinitely retained. 
The public interest must suffer severely from any such rule. The 
unsuccessful competitor under it would in most instances be elimi- 
nated by a total failure and a maximum loss, instead of having a 
chance to save his loss by selling out to, or combining with, a more 
successful rival. Where the competitors were evenly matched all 
would be subjected indefinitely to a profitless competition or a 
maximum loss, instead of being permitted to combine and rescue 
their properties. Industrial depression, due to overproduction and 


to too many competitors, would necessarily right itself slowly and 
with a maximum of failures and losses.” 





per Poffenbarger, dissenting. (“Competition is said to be the life of trade, but undue or 
excessive competition has been judicially declared hurtful and injurious to the public.”’) 

20 Per Pitney, V. C., in Meredith v. New Jersey Zinc & Iron Co., 55 N. J. Eq. 211, 
221, 37 Atl. 539 (1897). (‘‘Now, I am unable to find any foundation, either in law or in 
morals, for the notion that the public have the right to have these private owners of 
this sort of property continue to do business in competition with each other. No doubt 
the public has reasonable ground to entertain the hope and expectation that its indi- 
vidual members will generally, in their several struggles to acquire the means of com- 
fortable existence, compete with each other. But such expectation is based entirely 
upon the exercise of the free will and choice of the individual, and not upon any legal or 
moral duty to compete, and can never, from the nature of things, become a matter of 
right on the part of the public against the individual. In fact, the essential quality of 
that series of acts or course of conduct which we call competition is that it shall be the 
result of the free choice of the individual, and not of any legal or moral obligation or 
duty.”) Diamond Match Co. v. Roeber, 106 N. Y. 473, 13 N. E. 19 (1887), supra. 

*1 Oakdale Manufacturing Co. v, Garst. 18 R. I. 484, 487,.28 Atl. 973 (1894). 
(“But it does not follow that every combination in trade, even though such com- 
bination may have the effect to diminish the number of competitors in business, is 
therefore illegal. Such a rule would produce greater public injury than that which 
it would seek to cure.’’) 
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Third, it can hardly be contended that mere combination and 
eliminationfof competition between the units combined creates 
exorbitant prices. What is the judicial test of an exorbitant or un- 
reasonable price? There seems to have been an impression not 
entirely wanting in the judiciary that any rise in prices which fol- 
lows a combination must be unreasonable. This is a shortsighted 
view. A moment’s reflection should make it clear that general 
condemnation of advances in prices ultimately effects everyone 
unfavorably. It is equivalent to a general condemnation of pros- 
perity. It is not the advance in prices which is objectionable, but 
only the unreasonable and excessive advance. In determining what 
prices are unreasonably high, are the courts to go into cost account- 
ing and then add a percentage of profit and reach a specific finding 
as to what is an unreasonable price in any business under considera- 
tion? Obviously not. Such a course would be absurd and imprac- 
ticable. The courts must find a workable and practicable general 
rule, the application of which will provide a wide margin of freedom 
to the business unit and a chance for the exceptional rewards which 
come from successful management. This leaves the courts no 
choice except to rely upon freedom to enter the business and free- 
dom to continue in the business as the means of preventing exces- 
sive prices.” On the other hand they must allow combination to 

2 Dolph v. Troy Laundry Machinery Co., 28 Fed. 553, 555 (1886). (“Those who 
might be unwilling to pay the prices asked by the parties could find plenty of me- 
chanics to make such machines, and the law of demand and supply would effectually 
counteract any serious mischief likely to arise from the attempt of the parties to get 
exorbitant prices for their machines. It is quite legitimate for any trader to obtain the 
highest price he can for any commodity in which he deals. It is equally legitimate 
for two rival manufacturers or traders to agree upon a scale of selling prices for 
their goods, and a division of their profits. It is not obnoxious to good morals, or to the 
rights of the public, that two rival traders agree to consolidate their concerns, and that 
one shall discontinue business, and become a partner with the other, for a specified 
term. It may happen, as the result of such an arrangement, that the public have to 
pay more for the commodities in which the parties deal; but the public are not obliged 
to buy of them. Certainly, the public have no right to complain, so long as the trans- 
action falls short of a conspiracy between the parties to control prices by creating a 
monopoly.’’) 

United States v. Nelson, 52 Fed. 646, 647 (1892). (“Unless the agreement involves 
an absorption of the entire traffic in lumber, and is entered into for the purpose of ob- 
taining the entire control of it with the object of extortion, it is not objectionable to the 
statute, in my opinion. Competition is not stifled by such an agreement, and other 


dealers would soon force the parties to the agreement to sell at the market price, or a 
reasonable price, at least.”’) 


Slaughter v. The Thacker Coal & Coke Co., 55 W. Va. 642, 649, 47 S. E. 247 (1904), 
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some extent to prevent unprofitable prices and ruinous competi- 
tion. The highest price which can be obtained while the business 
is free to all to enter and no one in it occupies, as a result of com- 
bination, a preponderant position, must be taken by the courts as 
fair. The fact that prices are higher than they were as a result of 
some combination which eliminates some competition, does not 
make those prices exorbitant. 

Finally, and most important of all, is the interest of society in the 
carrying on of business by larger units. This is not only favored by 
public policy, but it is a condition to the existence of our present 
social order. It is as vital to the welfare of the country as that free- 
dom of contract — freedom of the managers of business to manage 
without interference from the Legislature — which the due process 
clause of the Constitution protects.” In the last century one of the 
phases of our industrial revolution has been the shift from smalt to 
large business units. In a century individuals have been suc- 
ceeded by partnerships, partnerships by corporations, corporations 
of small or limited capital by corporations with large capital. Acts 
which limited corporate capital have been succeeded by acts which 
place no limit upon the amount of capital. Acts which placed ob- 
structions in the way of increasing capital have been succeeded in 
some states by acts which allow the corporation to increase its 
capital stock at will. The large corporation has been succeeded by 
the parent company which has been allowed already in some states 
to hold stock controls in subsidiary corporations. If we look at 
industry and commerce from the outward physical point of view, it 
is plain that the admittedly legal operating unit of today is, in 
every line, incredibly large in comparison with the unit of half a 
century ago. When we turn to the labor units we find the same 
process going on of shifting from the individual to the collective 
unit. The individual labor units have been combined to make the 
local unions, local unions have been combined to make the state- 
wide and country-wide labor units. Unions have been combined 
not only locally, and nationally, according to occupation, but terri- 





per Poffenbarger, Pres. (“In the absence of some great combination, virtually con- 
trolling the production and price of a commodity in the country, the price is regulated 
and determined by the law of supply and demand.’’) 

% “*T)ue Process,’ the! Inarticulate Major Premise, and the Adamson Act,” 26 
YALE L. J. 519, (May, 1917). 
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torially without regard to occupation. As one looks back upon 
what has been going on there can be no doubt that the social order 
has shifted from a primitive dependence upon the individual indus- 
trial unit to the collective unit, and then to the larger collective 
unit, and that the size of our industrial units has been magnified to 
an extraordinary degree. A very slight consideration of the matter 
makes it clear that to put commerce and industry back into the 
units of fifty, or even twenty-five years ago, would be to disrupt 
business and do an incalculable harm to the public welfare. Clearly, 
then, we may rely upon a strong public policy in favor of the shift 
from the individual and small collective unit to the larger collective 
unit.” 


Ill 


Suppose now that we have, in a business normally free, a com- 
bination which on the one hand has no intent to exclude others 
from the business and is guilty of no unlawful or unfair excluding 
practices, but which, on the other hand, “embraces units which 
together occupy a preponderant position in a given industry.” Is 
this a good trust or a bad trust? Is it illegal at common law, and, 
if interstate commerce be involved, under the Sherman Act? 

We may safely assume that when the Sherman Act refers to com- 
binations “in restraint of trade” or attempts to monopolize, it 
refers to such combinations as were illegal at common law because 
they restrained trade or were attempts to monopolize.” But this 


% Jones v. Clifford’s Ex’r, 5 Fla. 510, 515 (1854). (“Associations are so common an 
element, not only in commerce, but in all the affairs of life, that it would be rather 
perilous on the part of the Court, to assert that they impair competition, destroy emu- 
lation and diminish exertion. There is scai.ely an occupation in life, scarcely a branch 
of trade, from the very largest to the smallest, that does not feel the exciting and in- 
vigorating influence of this wonderful instrumentality. It made and conducts our 
govétnment, constructs our railroads, our steam vessels, our magnificent ships, our 
temples of worship, structures for public and private use, our manufactories, creates 
our institutions for learning, builds up our cities and towns. 

“Tts very office is to do what individual exertion may not accomplish, and in a de- 
gree distinguishes civilized from savage life. Why then should this important agency 
be denied to this meritorious class of our citizens? They are in general men of small 
means, to whom an association may not only be desirable, but necessary and indis- 
pensable.”’) 

% Standard Oil Co. ». United States, 221 U. S.1 (1900). (After insisting “that 
some standard should be resorted to for the purpose of determining whether the 
prohibition contained in the statute had or had not in any given case been violated,” 
the opinion of the court proceeds as follows (p. 60): “Thus not specifying, but in- 
dubitably contemplating and requiring a s/andard, it follows that it was intended 
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does not carry us very far, because the common law, while it was 
clear about some results, gave no unequivocal answer to the prob- 
lem now under consideration. Even if common-law authorities be 
found dealing with the point, nevertheless the Supreme Court of 
the United States is still entitled to declare for itself what the com- 
mon law may be as a preliminary to applying the Sherman Act.* 
Hence the determination of the result in the case put will depend 
(apart from the question of whether interstate commerce is affected) 
upon considerations quite as much at large as if the case were being 
considered at common law. 

The solution of our problem is to be attained by balancing the 
interests of the public and the parties involved.”” In support of the 
legality of the combination is the public policy in favor of freedom 
to manage and carry on business, the elimination of ruinous com- 
petition, and the development of larger collective units. Against 
the legality of the combination is the tendency toward monopoly 
in the fact that competition between the units combined is elim- 
inated. This, however, is minimized by the fact that there are no 
excluding purposes or unlawful or unfair excluding practices, and 
the field is free. Apart from the fact of size and preponderant posi- 
tion in the business the balance of interests is clearly in favor of the 
combination. The entire question is whether that balance is still 
maintained when we add the fact that the combination has a pre- 
ponderant position in the business. 





that the standard of reason which had been applied at the common law and in this coun- 
try in dealing with subjects of the character embraced by the statute was intended 
to be the measure used for the purpose of determining whether, in a given case, a 
particular act had or had not brought about the wrong against which the statute 
provided.” Again the court says (p. 62) “ . . . the criteria to be resorted to in any 
given case for the purpose of ascertaining whether violations of, the section have been 
committed is the rule of reason guided by the established law, etc. . . .”) ad 

% Thus in Dr. Miles Medical Co. v. Park & Sons Co., 220 U. S. 373 (1911), the Su- . 
preme Court of the United States decided in effect that the common law forbade such 
contracts to keep up the price on resale as were there involved in spite of the fact that 
there were common-law decisions by respectable courts to the contrary: i. e. Grogan 
v. Chaffee, 156 Cal. 611, 105 Pac. 745 (1909); Elliman, Sons & Co. v. Carrington & Son, 
[1901] 2 Ch. 275 (damages allowed); Garst v. Charles, 187 Mass. 144, 72 N. E. 839 
(1905) (injunction allowed against the defendant who secured a dealer to purchase for 
the purpose of breaking the contract upon a re-sale to the defendant); Garst v. Harris, 
177 Mass. 72, 58 N. E. 174 (1900) (damages allowed); Clark v. Frank, 17 Mo. App. 602 
(1885) (contract to maintain the price of thread); New York Ice Co. v. Parker, 21 
How. Pr. (N. Y.) 302 (1861) (contract to maintain price of ice). 

27 Horwood v. Millar’s Timber & Trading Co., [1917] 1 K. B. 305, 317, 318. 
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Three courses are open to the courts: First, they may hold the 
fact of size and preponderant position in the industry to be, in and 
of itself, sufficient to turn the balance against the validity of the 
combination. This will mean that there can be no good or bad 
trusts. All trusts, in the sense of large combinations or aggrega- 
tions of capital, occupying a preponderant position in the business, 
would be bad trusts. No other combinations would properly be 
called trusts. Second, the courts, on the other hand, might regard 
the fact of size and preponderant position as insufficient, in and of 
itself, to turn the balance of interests against the validity of the 
combination. This would mean that there might be good and bad 
trusts. The bad trusts would be those which had the power and the 
purpose, or used their power, to exclude others by illegal and unfair 
methods of competition. The others would be good trusts. Third, 
between these extremes there is an intermediate position. Size and 
preponderant position may be regarded as prima facie evidence of 
an intent to exclude others, or to use the power of the combination 
to effect unlawful and unfair excluding practices, — thus shifting to 
the combination the burden of going forward with evidence to nega- 
tive such intent and use of power. In this view there will still be 
good trusts and bad trusts. The line between them will be drawn 


at the place where they have the excluding purpose or practice il- 
legal and unfair excluding methods. But size and preponderant 
position are still given an important effect as prima facie evidence 
of the excluding intent. 


A 


As to which of these positions the courts have taken, the cases 
are far from conclusive. 

1. Several have adopted the second view, and sustained the 
legality of the combination.” 


8 Trenton Potteries Co. v. Oliphant, 58 N. J. Eq. 507, 43 Atl. 723 (1899); United 
States v. Keystone Watch Case Co., 218 Fed. 502, 510 (1915). (“Size does not of itself 
restrain trade or injure the public; on the contrary, it may increase trade and may 
benefit the consumer.”’) 

United States v. Prince Line, 220 Fed. 230, 232 (1915). (Agreement between all the 
shipowners engaged in the same trade as to the number of vessels each should operate, 
the dates of sailings, exchange of freight between lines, and rates of freight. The court 
said: ‘‘ At the time it was formed the parties were in the trade and handled all the trade 
there was. No one was frozen out by their combination and there was no greater 
monopoly than existed before.’’) United States v. United States Steel Corporation, 223 
Fed. 55 (1915). 
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2. The third view was one of the grounds of decision in the Stand- 
ard Oil Case” and was clearly announced in the opinion of the 
court. In stating the grounds for sustaining the findings and deci- 
sion of the court below, the Supreme Court said: 


“Because the unification of power and control over petroleum and its 
products which was the inevitable result of the combining in the New 
Jersey corporation by the increase of its stock and the transfer to it of 
the stocks of so many other corporations, aggregating so vast a capital, 
gives rise, in and of itself, in the absence of countervailing circumstances, . 
to say the least, to the prima facie presumption of intent and purpose to 
maintain the dominancy over the oil industry, not as a result of normal 
methods of industrial development, but by new means of combination 
which were resorted to in order that greater power might be added than 





United States ». Eastman Kodak Co., 226 Fed. 62, 80 (1915). (“. . . that the size 
and varied character of the enterprise do not of themselves constitute a violation of the 
statute. To this principle I assent. There is no limit in this country to the extent to 
which a business may grow, and the acquisitions of property in the present case, stand- 
ing alone, would not be deemed an illegal monopoly; but when such acquisitions are 
accompanied by an intent to monopolize and restrain interstate trade by an arbitrary 
use of the power resulting from a large business to eliminate a weaker competitor, then 
they no doubt come within the meaning of the statute.’’) 

United States v. American Can Co., 230 Fed. 859, gor (1916), 234 Fed. 1org (1916). 
(The court, though finding the American Can Co. was originally organized with the 
intent to exclude others, indulged in unlawful excluding practices, yet by reason of the 
fact that it had for a considerable period had no illegal purposes or used any excluding 
practices, a dissolution was refused, and the bill merely retained for a possible future 
action.) 

United States v. Nelson, 52 Fed. 646, 647 (1892). (“Unless the agreement involves 
an absorption of the entire traffic in lumber, and is entered into for the purpose of ob- 
taining the entire control of it with the object of extortion, it is not objectionable to the 
statute, in my opinion.”’) 

See also Queen Ins. Co. »v. State of Texas, 86 Tex. 250, 24 S.W. 397 (1893). 
(Combination of fifty-seven foreign insurance corporations doing business in the State 
of Texas.) Oakdale Mfg. Co. v. Garst, 18 R. I. 484, 28 Atl. 973 (1894); Skrainka ». 
Scharringhausen, 8 Mo. App. 522 (1880). 

2 Standard Oil Co. v. United States, 221 U.S. 1, 75 (1911). In Texas Standard Oil 
Co. v. Adoue, 83 Tex. 650, 19 S. W. 274 (1892), where the combination was held illegal, 
the court, nevertheless, intimated that under certain circumstances it might appear 
that the same combination would be perfectly legal — thus indicating that the infer- 
ence in favor of illegality arising from the combination’s preponderant position in the 
industry might be rebutted. So in Jones v. Clifford’s Ex’r, 5 Fla. 510 (1854), a com- 
bination of all the pilots serving a certain port, but merely for the purpose of appor- 
tioning their duties and earnings, was sustained. The facts rebutted any inference of 
an intent to exclude others. In Skrainka v. Scharringhausen, 22 Mo. App. 522 (1880), 
any intent to exclude others was rebutted by proof that the combination was necessary 
in order to stop a ruinous competition and promote the business. 
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would otherwise have arisen had normal methods been followed, the 
whole with the purpose of excluding others from the trade, and thus 
centralizing in the combination a perpetual control of the movements of 
petroleum and its products in the channels of interstate commerce.” 


Then the court justifies the decree below: 


“Because the prima facie presumption of intent to restrain trade, to 
monopolize and to bring about monopolization, resulting from the act of 
expanding the stock of the New Jersey corporation, and vesting it with 
such vast control of the oil industry, is made conclusive, etc. . . .” 


A little later the court, in referring to certain facts which were 
urged as rebutting any monopoly tendency, said: 


““, . they might well serve to add additional cogency to the presump- 
tion of intent to monopolize which we have found arises from the un- 
questioned proof on other subjects.” 


Practically all the cases where the combination has been held 
illegal at common law or under the Sherman A-t, without actual 
proof of any excluding purposes or practices, may be explained con- 
sistently with the third view. Thus in the Addyston Pipe Case 
the facts relied upon by the United States Supreme Court to hold 
the combination illegal were those quoted from the opinion of Taft, 
J., in the Circuit Court of Appeals. These disclosed merely a com- 
bination occupying a preponderant position in a given market, and 
effected by a contract which provided for the making of sales, and 
the fixing of prices by a central authority or committee. It may be 
assumed that this is a case where size and preponderant position in 
the business without any excluding purposes or practices, caused 
the combination to be illegal.** Neither the opinion of the Court 

80 This is a particularly strong statement, because in the Standard Oil Case the 
combination attacked and dissolved was the Standard Oil of New Jersey reorganized as 
a holding company in 1899. It was not a combination of competing units. The sub- 
sidiaries had been non-competing (except perhaps in a few instances not disclosed in 
the cases reported) since a time prior to the passage of the Sherman Act. It could 
fairly be said that the units combined in the Standard Oil of New Jersey in 1899 never 
had competed. Hence, the prima facie evidence of intent to exclude others arose from 
size and preponderant position in the industry brought about by combination without 
the suppression of any existing competition between the units combined. 

31 United States v. Addyston Pipe & Steel Co., 85 Fed. 271 (1898); 175 U.S. 211 
(1899). 

% Taft, J., in the Circuit Court of Appeals relied upon the illegal practice of the 
combination in suppressing competitive bidding on municipal contracts. This, the 
Supreme Court omitted all reference to, no doubt, upon the ground that if relied upon 
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of Appeal, nor the Supreme Court, in the least discloses whether the 
preponderant position is, in and of itself, a ground of illegality, or 
merely prima facie evidence of an excluding purpose to be carried 
out by illegal excluding practices. The result reached might go 
upon either ground. Many other cases are subject to a similar 
analysis.* So where the competing properties were bought up 
and united in a new corporation or board of trustees under the old 
managers, or under new managers, the size of the combination and 
its preponderant position in the business caused it to be held il- 
legal.** But whether this result was reached because the size was, 





solely, it would not justify a dissolution of the combination, and if not so relied upon 
it was unnecessary to mention it at all. 

% Morris Run Coal Co. v. Barclay Coal Co., 68 Pa. St. 173 (1871) (Combination of 
all the bituminous coal mines in a given district, and all but one at that time open which 
supplied bituminous coal in a large district) ; Central Ohio Salt Co. ». Guthrie, 35 Ohio 
St. 666 (1886) (Combination included all the salt producers in a large salt-producing 
territory); People v. Sheldon, 139 N. Y. 251, 34 N. E. 785 (1893) (Combination of “all 
the retail coal dealers in the city of Lockport except one”); People v. Milk Exchange, 
145 N. Y. 267, 272, 39 N. E. 1062 (1895) (“‘Acting upon these by-laws, the defend- 
ant’s board of directors have from time to time during its corporate existence fixed the 
price of milk to be paid by dealers, and the prices so fixed have largely controlled 
the market in and about the city of New York and of the milk-producing territory 
contiguous thereto. These facts are significant, and we are unable to escape the 
conviction that there was a combination on the part of the milk dealers and creamery 
men in and about the city of New York to fix and control the price that they should 
pay for milk”); Cummings v. Union Blue Stone Co., 164 N. Y. 401, 403, 58 N. E. 525 
(1900) (Assuming blue stone quarrying and selling to be a business separate from 
stone quarrying and selling generally, the combination in question was of fifteen pro- 
ducers “of nearly the whole product of Hudson river bluestone, and of at least ninety 
per centum of the whole amount of such stone sold in the New York market to 
customers in various states east of the Mississippi river”); Emery v. Ohio Candle Co., 
47 Ohio St. 320, 321, 24 N. E. 660 (1890) (Combination of “the manufacturers of 95 per 
cent of the star candles in that part of the United States lying east of the 114° of 
longitude west of Greenwich, or substantially all the territory east of the western 
boundary of Utah’’); Nester v. Continental Brewing Co., 161 Pa. St. 473, 29 Atl. 
102 (1894) (Combination of the forty-five brewers of the county of Philadelphia); 
Pocahontas Coke Co. ». Powhatan Coal & Coke Co., 60 W. Va. 508, 56 S. E. 264 (1906) 
(Combination of twenty coke manufacturing and producing corporations operating 
in the same field); Milwaukee Masons & Builders’ Ass’n v. Niezerowski, 95 Wis. 
129, 70 N. W. 166 (1897) (Combination of “nearly six-sevenths of the mason builders 
in Milwaukee’’); Stanton v. Allen, 5 Denio (N. Y.) 434 (1848) (Combination among 
the whole, or a large proportion, of the proprietors of boats on the Erie and Oswego 
canals); Hoffman ». Brooks, 6 Ohio Dec. reprint, 1215 (1884) (Combination of all 
the tobacco warehousemen in Cincinnati); McBirney & Johnston White Lead Co. 
v. Consolidated Lead Co.,8 Ohio Dec. 762 (1883) (Combination of the white lead 
manufacturers of the United States west of Buffalo). 

% Chapin v. Brown Bros., 83 Iowa 156, 48 N. W. 1074 (1891); Distilling & Cattle 
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in and of itself, a basis for illegality, or because it was only prima 
facie and unrebutted evidence of an intent to exclude others from 
the field, is not in the least made plain. 

In a number of cases, it must be conceded, there was lacking 
direct proof of the preponderant position of the combination in the 
business.* In the Standard Oil of Ohio Case,* the record presented 
consisted of the petition, answer, and demurrer of the state. This 
record apparently presented no statement of the fact that the units 
combining in the Standard Oil Trust of 1882 were competing, nor 
did it disclose what capital they represented, or whether as com- 
bined they occupied a preponderant position in the industry. The 
court evidently took judicial notice of these important facts. It is 
clear that heretofore at least, courts have not been over particular 
about requiring records which showed the size and preponderant 
position of the combination in question. Yet it is not conceivable 
that these courts were holding illegal every combination however 
insignificant which eliminated competition between the units com- 
bined.*” Hence some assumptions about size and preponderant 
position must be made in all cases where the combination has been 
held illegal. When such an assumption is made, the courts are ab- 
solutely silent as to whether the fact of size and preponderant posi- 
tion is, in and of itself, conclusive of illegality, or merely prima facie 
eyidence of an excluding purpose. 

3. Outside of the decision of the District Court in the Inter- 
national Harvester Case,** there have been no results and no dicta 
which clearly announce the first view. It must be conceded, how- 
ever, that the language of the courts in a number of cases, which 
are, nevertheless, explainable on the ground that there was a prima 





Feeding Co. v. People, 156 Ill. 448, 41 N. E. 188 (1895); Bishop ». American Preservers’ 
Co., 1§7 Ill. 284, 41 N. E. 765 (1895); Harding ». American Glucose Co., 182 Ill. 551, 
55 N. E. 577 (1899). 

% Judd v. Harrington, 139 N. Y. 105, 34 N. E. 790 (1893); Texas Standard Oil Co. ». 
Adoue, 83 Tex. 650 (1892); Hooker v. Vandewater, 4 Denio (N. Y.) 349 (1847); De Witt 
Wire-Cloth Co. ». New Jersey Wire-Cloth Co., 14 N. Y. Supp. 277 (1891); Anderson 
v. Jett, 89 Ky. 375 (1889); Vulcan Powder Co. v. Hercules Powder Co., 96 Cal. 510, 
31 Pac. 581 (1892); Ford v. Chicago Milk Shippers’ Ass’n, 155 Ill. 166, 39 N. E. 651 
(1895); India Bagging Ass’n v. Kock & Co., 14 La. Ann. 168 (1859); Urmston ». 
Whitelegg Bros., 63 L. T. (N. s.) 455 (1890). 

% State v. Standard Oil Co., 49 Ohio St. 137, 30 N. E. 279 (1892). 

37 See cases supra, notes 15, 16. 

38 214 Fed. 987 (1914) (now pending on writ of error in the Supreme Court of the 
United States). 
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facie inference of excluding purposes and practices, sound as if the 
court regarded the mere elimination of competition between the 
units combined as illegal per se.** So, scattered through cases where 
there was a clear purpose to exclude others by illegal methods of 
competition,*° or a combination of railroads or public service cor- 
porations where the field was not, as a matter of law, free to the 
public to enter,“ or where the problem here discussed was not in- 
volved, will be found many general expressions which make it appear 
as if the court thought mere size in any business was inimical to the 
public interest.“ One reason for such expressions is now fairly clear. 





89 See cases supra, notes 33, 34. 

40 See cases supra, notes 5, 6. 

“| See cases supra, note 12. 

“ People v. Chicago Gas Trust Co., 130 Ill. 268, 303, 22 N.1E. 798 (1889). (“We con- 
cur in the following views expressed by the supreme court of Georgia in the case of 
Central R. R. Co. v. Collins, supra, [40 Ga. 582]: ‘All experience has shown that large 
accumulations of property in hands likely to keep it intact for a long period are dan- 
gerous to the public weal. Having perpetual succession, any kind of a corporation has 
peculiar facilities for such accumulation, and most governments have found it neces- 
sary to exercise great caution in their grants of corporate powers. Even religious cor- 
porations professing, and in the main, truly, nothing but the general good, have proven 
obnoxious to this objection, so that in England it was long ago found necessary to re- 
strict them in their powers of acquiring real estate. Freed as such bodies are from the 
sure bound to the schemes of individuals, — the grave, — they are able to add field to 
field, and power to power, until they become entirely too strong for that society which 
is made up of those whose plans are limited by a single life.’’’) 

Woodbury v. McClurg, 78 Miss. 831, 835, 29 So. 514, 515 (1901). (In holding an at- 
tempt at power in a corporation to purchase stock in other corporations not competing 
with it, the court said: “‘That the powers attempted to be lodged in the Laurel Gravel 
Company would be illegal, if granted, we cannot doubt. They would make it a stu- 
pendous monster, capable of swallowing into its insatiable maw all the mercantile and 
manufacturing institutions of the entire country, because none of them would be in any 
competition with it in the gravel business.”’) 

Richardson v. Buhl, 77 Mich. 632, 658, 43 N. W. 1102 (1889). (‘‘Indeed, it is doubt- 
ful if free government can long exist in a country where such enormous amounts of 
money are allowed to be accumulated in the vaults of corporations, to be used at dis- 
cretion in controlling the property and business of the country against the interest of 
the public and that of the people, for the personal gain and aggrandizement of a few 
individuals.”’) 

State v. Standard Oil Co., 49 Ohio St. 137, 187, 30 N. E. 279 (1892). (‘A society 
in which a few men are the employers and the great body are merely employees or serv- 
ants, is not the most desirable in a republic; and it should be as much the policy of the 
laws to multiply the numbers engaged in independent pursuits or in the profits of pro- 
duction as to cheapen the price to the consumer. Such policy would tend to an equality 
of fortunes among its citizens, thought to be so desirable in a republic, and lessen the 
amount of pauperism and crime.”’) 

United States v. Trans-Missouri Freight Ass’n, 166 U.S. 290, 324 (1896). (“... 
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They were made for the most part in the 80s and ’90s. That was 
a time when the process of shifting from smaller units to larger and 
still larger units was carried on with extraordinary rapidity and 
persistence. The power which came from the sudden combination 
was new and uncontrolled by those who possessed it. It had been, 
and was being, terribly abused. Unlawful excluding practices were 
the regular accompaniments of combinations which occupied a 
preponderant position in the business. The consequence was that 
all such combinations received a bad name. Combination was, in 
and of itself, regarded as dangerous and contrary to the interests of 
society. Furthermore, the courts did not at all appreciate that 
they could draw a sharp line between combinations which had the 
excluding purpose and used unlawful excluding practices and those 
which did not. They did not at all perceive that size and preponder- 





it is not for the real prosperity of any country that such changes should occur which 
result in transferring an independent business man, the head of his establishment, 
small though it might be, into a mere servant or agent of a corporation for selling 
the commodities which he once manufactured or dealt in, having no voice in shaping 
the business policy of the company and bound to obey orders issued by others.”’) 

Similar expressions occurred in the debate preceding the passage of the Sherman 
Act: 

United States v. Trans-Missouri Freight Ass’n, 166 U.S. 290, 319 (1896). (The court, 
referring to these debates, said: “Among these trusts it was said in Congress were the 
Beef Trust, the Standard Oil Trust, the Steel Trust, the Barbed Fence Wire Trust, the 
Sugar Trust, the Cordage Trust, the Cotton Seed Oil Trust, the Whisky Trust and 
many others, and these trusts it was stated had assumed an importance and had ac- 
quired a power which were dangerous to the whole country, and that their existence 
was directly antagonistic to its peace and prosperity.” 

Senator Sherman, opening the debate upon the Sherman Act, said (21 Conc. REc. 
2457): ‘But associated enterprise and capital are not satisfied with partnerships and 
corporations competing with each other, and have invented a new form of combina- 
tion, commonly called trusts, that seeks to avoid competition by combining the controll- 
ing corporations, partnerships, and individuals engaged in the same business, and placing 
the power and property of the combination under the government of a few individu- 
als, and often under the control of a single man called a trustee, a chairman, ora 
president. . . . 

“Such a combination is far more dangerous than any heretofore invented, and, when 
it embraces the great body of all the corporations engaged in a particular industry in 
all of the States of the Union, it tends to advance the price to the consumer of any 
article produced, it is a substantial monopoly injurious to the public, and, by the rule 
of both the common and civil law, is null and void and the just subject of restraint by 
the courts, of forfeiture of corporate rights and privileges, and in some cases should be 
denounced as a crime, and the individuals engaged in it should be punished as criminals. 
It is this kind of a combination we have to deal with now.” 
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ant position in the business might be made, in and of itself, prima 
facie evidence of the intent to exclude by the use of unlawful ex- 
cluding practices and thus require the combination to meet that 
case against it. In the face of the unlawful use of the power of 
combinations and the profound obscurity as to where the line was 
to be drawn against them, it is not to be wondered at that courts, 
while reaching sound results, should have stressed and fulminated 
against combinations as such, and looked upon size as something 
inherently reprehensible. But even so, it is apparent that these 
same courts made no conscious decision between the rule that size 
and preponderant position were, per se, illegal, and the rule which 
made them merely prima facie evidence of an intent to exclude 
others by unlawful means. The latter view is entirely consistent 
with the fear of size in combination though not always with the 
heat with which that fear is expressed. 

It should be observed also that the concession of the District 
Court in the International Harvester Case * that ‘there is no limit 
under the American law to which a business may not independently 
grow,” is difficult to reconcile with the proposition that mere size 
and preponderant position is, in and of itself, illegal. It is useless 
to insist that mere growth is normal and combination abnormal. 
Both are normal methods of growth. Combination is normal up 
to a certain point so long as it is legal. No advance is made by 
saying it is abnormal because it is illegal, when its abnormality is in 
turn used to prove its illegality. If size is a menace in the case of 
growth by combination it is a menace where there is growth without 
combination. How the growth may occur is immaterial. On the 
other hand, if size and preponderant position in the business are by 
themselves not a test of illegality, but only evidence of the exclud- 
ing purpose, then we may fairly make a difference between inde- 
pendent and normal growth (so called) and combination. The 
former might properly furnish no prima facie evidence of the exclud- 
ing purpose. The latter would. 

It is generally assumed that an agreement between competitors, 
together occupying a preponderant position in the business, that 
they will maintain a fixed price or a fixed minimum price at least, 
is illegal“ From this it has been argued that a mere combination 





43 214 Fed..987 (1914). 
“ Urmston v. Whitelegg Bros.,63 L.T. R. (N.s.) 455 (1890). It should be observed 
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of competing properties under one management without any agree- 
ment amounted to the same thing, and hence was, in and of itself, 
illegal.” The fallacy here is twofold. It is assumed that the fixing 
of the price is, in and of itself, illegal, when it may just as well be 
merely prima facie evidence of an assumption of the control of the 
market, and the purpose to exclude others. Indeed, the contract to 
maintain a certain price for any considerable period would hardly 
be sensible except upon these assumptions. But even if price-fixing 
agreements are, in and of themselves, illegal, it does not follow that 
the mere combination of the same units is, in and of itself, illegal. 
The vice of the price-fixing agreement is not merely the elimination 
of competition between the units. It is the assumption of the fact 
that the field of the business will not be free to others to enter, and 
the necessary inference from such an assumption that those combin- 
ing have control of the market and intend to use their power to 
keep it. This may be so clear from the actual agreement that it is 
conclusive. When, however, the units combine without any agree- 
ment, the size and preponderant position of the combination in the 
business may be such as, prima facie to raise the inference that 
there is a purpose to exclude others and to use excluding practices. 
But there is nothing in any solemn agreement of the parties which 


in so many words declares that purpose. Hence the inference is 
rebuttable. 


The Dr. Miles Medical Co. Case“ clearly goes upon the ground 
that there was involved a combination of the manufacturer and 
distributing retailers which eliminated all competition between the 
retailers and maintained retail prices by agreement. It made no 
difference that the agreements which effected these objects were 
between the manufacturer and the retailers. The result was the 
same as if they had been between the retailers themselves. The 





that it is difficult to find cases of this sort, for the reason that most of the contracts 
provide for the fixing of prices from time to time by a central authority. 

4 Opinion of the majority of the District Court in United States v. International 
Harvester Co., 214 Fed. 987, 999 (1914). (“We think it may be laid down as a general 
rule that if companies could not make a legal contract as to prices or as to collateral services 
they could not legally unite, and as the companies named did in effect unite the sole 
question is as to whether they would have agreed on prices and what collateral services 
they could render, when their companies were all prosperous and they jointly con- 
trolled eighty to eighty-five per cent of the business in that line in the United States. 
We think they could not have made such an agreement.” Italics ours.) 

4 Dr. Miles Medical Co. v. Park & Sons Co., 220 U. S. 373 (1911). 
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combination by agreement, therefore, assumed a command of the 
market, so far as the articles sold were concerned, and the fixing of 
prices assumed that, with the aid of the manufacturer, all others 
could be excluded from the retail business, and all competition be- 
tween the retailers in the combination suppressed. The holding 
of such a scheme illegal does not in the least support the general 
proposition that mere elimination of competition by combining 
properties under a new management, or combining properties and 
managers in a new industrial unit is, in and of itself, illegal. This 
is clear, because the court itself tacitly conceded the point made by 
Mr. Justice Holmes in his dissenting opinion that if title to the 
goods did not pass, and the retailers were mere agents of the manu- 
facturer, the same restrictions as to price would be valid. But that 
would have been just as much an elimination of competition be- 
tween retailers as existed already, and if such elimination of com- 
petition be illegal per se, the form would be immaterial. It is clear, 
therefore, that the illegality of the combination in question arose 
from the price-fixing arrangement and the control of the market by 
excluding others which it assumed, and not merely from the elim- 
ination of competition between the retailers. 

4. It is important to observe that in drawing the line between 
good and bad labor organizations, the courts have been quick to 
approve combinations among labor units no matter what the size 
or preponderant position of the union may be, up to the point where 
the combination has unlawful and excluding purposes or indulges 
in unlawful excluding practices, so that the labor market is no longer 
free to other labor units or to employers. Every labor union elimi- 
nates competition between the units combined, and while there may 
be no agreement as to price, they all have the purpose to secure as 
high wages as possible. They are not, however, illegal for that 
reason.*” The interest of society in the freedom of men to combine 
to better their situation by eliminating too much competition and 
the doing of business by larger collective units overcomes any in- 
terest of the public in having unrestricted competition among labor 
units. But let the labor union acquire the purpose of excluding all 





47 The Master Stevedores’ Ass’n v. Walsh, 2 Daly (N. Y.) 1 (1867); Snow ». Wheeler, 
113 Mass. 179 (1873); Thomas »v. Cincinnati, N. O. & T. P. Ry. Co., 62 Fed. $03 (1894) 
(per Taft, Circuit Judge); contra, Hornby »v. Close, L. R. 2 Q. B. 153 (1867), not fol- 
lowed. See Collins v. Locke, L. R. 4 A. C. 674 (1879). 
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others except its members from the labor market, or let the union 
commence unlawful or unfair excluding practices and methods so 
as to make the labor market unfree, and the organization becomes 
illegal at common law,“ and, if interstate commerce is involved, 
under the Sherman Act. That is the only line attempted. No 
court has suggested that the mere size of a union or its preponderant 
position in the labor market makes it, per se, illegal. It has not 
even been suggested that size and preponderant position is prima 
facie evidence of an intent to exclude others or to indulge in exclud- 
ing practices. This is significant because such excluding purposes 
and practices are quite as likely to follow from the acquisition by a 
union of a preponderant position in a given labor market as they 
are from the acquisition of a similar position in industry by the 
owners or managers of combined properties. More than one court 
has noted that, so far as the legality of combinations is concerned, 
combinations of property, or property and managers, are on the 
same footing as combinations of labor units.“ No difference has 
been pointed out by anyone. If there is any difference based upon 
the different standing of labor units to unite and managing units 
controlling property to unite, it would be entirely satisfied by per- 
mitting the labor units to combine to any extent without such com- 
bination giving rise to any prima facie inference of an intent to ex- 
clude others, while, at the same time, a combination of managing 
and property units occupying a preponderant position in the busi- 
ness, necessarily gives rise to such a prima facie inference and must 
sustain the burden of meeting the case so made against it. 

5. Our view of the state of the authorities should not be con- 
cluded without considering the relation between a certain class 
of cases arising under the “due process” clause and under the 
Sherman Act. Suppose in cases where the question is whether an 
act of the Legislature is ‘‘due process” which interferes with ‘the 
management of business by prescribing hours of labor or methods 





48 People v. Fisher, 14 Wend. (N. Y.) 9 (1835). 

49 Queen Ins. Co. v. State of Texas, 86 Tex. 250,271, 24 S. W. 397 (1893). (“It 
follows, therefore, that if insurance companies are to be brought within the rule that 
makes agreements to increase the price of merchandise illegal, upon the ground that 
the public have an interest in their business, agreements among laborers and among 
professional men not to render services below a stipulated rate should be held contrary 
to public policy and void upon the same ground ”’); Sayre v. Louisville Union Benev- 
olent Ass’n, 1 Duvall (Ky.) 143 (1863) (semble). 


ee 


ernher r nM ane SI er 


a 
i 


i 
+ 
} 
i 
ut 
f 
| 
| 


pe oan 5 


aes 











856 HARVARD LAW REVIEW 


of payment of wages or the amount of wages, four judges out 
of nine are clear that the fundamentals of the social order are 
in jeopardy, and the act must be set aside. When these same 
judges come to draft or approve a judicial rule proscribing busi- 
ness organizations as illegal, they would consistently with their 
views on ‘‘due process” be inclined to impose only such restraint 
as seemed clearly to be called for to meet an undoubted evil — 
having in mind always the limits of such a judicial prohibition, and 
the avoidance of any rule founded upon doubtful or speculative 
economic data or results. Such judges might be expected to 
adopt as the test of illegality the existence of the excluding pur- 
poses or illegal excluding practices. Suppose in the same “due 
process” cases five judges are inclined to sustain the act. Three 
go upon a social bias in favor of the legislative restriction upon 
business. That is, upon balancing the interests, they regard the 
restriction upon business as for the general welfare. Two, 
however, if they exercised independent judgment in balancing the 
interests, would have regarded the legislation as opposed to the 
general welfare and inimical to the social order in accordance with 
the views of the minority. But they have felt bound to sustain the 
act in accordance with the rule that it must be upheld if any rational 
basis for it can be found after resolving all doubts in favor of the 
act. The moment these two come to consider the test of legality of 
business organizations they are released at once from the obligation 
of sustaining anything, if a rational basis can be found for it. With 
regard to a judge-made rule prohibiting certain business organiza- 
tions, they are not only free to balance the interests for and against 
the prohibition involved, but they are subject to a counsel of cau- 
tion that, when in doubt, they shall not extend the prohibition, but 
restrict it to cover only that generality of situations where the 
public interest is indubitably affected unfavorably. 
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B 


In 1911 Mr. Brandeis in testifying before the Senate Committee,*° 
said: 

“You may have an organization in the community which is so power- 
ful that in a particular branch of the trade it may dominate by mere 
size. Although its individual practices may be according to rules, it may 
be, nevertheless, a menace to the community; .. .” 


Mr. Brandeis’ experience and authority have been so great, and his 
views before the Senate Committee are expressed so fully and 
frankly, that it is worth considerable trouble to ascertain just what 
were the grounds for this opinion, and how far they may require a 
holding by a court that mere size is, in and of itself, illegal, rather 
than prima facie evidence of illegal excluding purposes and practices. 
1. It is clear from Mr. Brandeis’ testimony that he does not con- 
demn mere size because it, in and of itself alone, tends to exclude 
others from the business. The main thesis of his testimony is that 
size — and he is referring particularly to the size of our so-called 
American Trusts — results in such economic inefficiency that with- 
out any excluding practices and purposes they must fail, or at least 
lose their relative position in the market by reason of successful 
competition carried on by smaller and more efficient units. His 
language to this effect is so strong and to the point that it should 
be read. After setting out the records of certain trusts,* he says: 





50 Reference is here and in succeeding paragraphs made to the testimony of Louis D. 
Brandeis before the Committee on Interstate Commerce of the United States Senate, 
62d Congress. It was given on December 14, 15, 16, 1911. Mr. Brandeis is referred to 
in the capacity in which he testified. 

51 Report of hearing before Senate Committee on Interstate Commerce, supra, 1167. 

8 Report of hearing before the Senate Committee on Interstate Commerce, supra, 
1148: “Now, that mere size does not bring efficiency, does not produce success, 
appears very clearly when you examine the records of the trusts. 

“Tn the first place, most of the trusts which did not secure a domination of the in- 
dustry — that is, the trusts that had the quality of size, but lacked the position of con- 
trol of the industry, lacked the ability to control prices — have either failed or have 
shown no marked success. The record of the unsuccessful trusts is doubtless in all 
your minds. One of the earliest of the trusts which did not secure control was the 
‘Whisky Trust. It was not successful. The plight of the Cordage Trust and of the 
Malting Trust was worse. Consider other trusts now existing, the Print Papers Trust 
(the International Paper Co.); the Writing-Paper Trust (the American Writing-Paper 
Co.); the Upper Leather Trust (the American Hide & Leather Co.); the Union Bag 
Trust, the Sole Leather Trust; those trusts and a great number of others which did 
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“T believe that the existing trusts have acquired the position which 
they hold largely through methods which are in and of themselves repre- 
hensible. I mean either through methods which are abuses of competi- 
tion or by such methods as were pursued by the steel corporation in 
paying ridiculous values for property for the purpose of monopolistic 
control. 

“T am so firmly convinced that the large unit is not as efficient — I 





not attain a monopoly and were therefore unable to fix prices have had but slight suc- 
cess as compared with their competitors. You will find daily evidence of their lack of 
success in market quotations of the common stock, where they are quoted at all, and 
the common stock of some has even fallen below the horizon of a quotation. 

“‘Now take, in the second place, the trusts that have been markedly successful, like 
the Standard Oil Trust, the Shoe Machinery Trust, the Tobacco Trust. They have 
succeeded through their monopolistic position. They dominated the trade and were 
able to fix the prices at which articles should be sold. To this monopolistic power, in 
the main, and not to efficiency in management, are their great profits to be ascribed. 

“Leaving the realm of industry for that of transportation, compare the failure of 
Mr. J. P. Morgan’s creation — the International Mercantile Marine — and the as- 
tonishing success of the Pullman Car Co. The transatlantic steamship trade was open 
to competition, and could not, in spite of its price agreements, fix rates at an elevation 
sufficient to be remunerative. The Pullman Co., possessing an absolute monopoly, has 
made profits so large as to be deemed unconscionable. 

“In the third place, take the class of cases where the trust has not controlled the 
market alone, but exerted control only through virtue of price agreements or under- 
standings, as did the Sugar Trust and the Steel Trust. Those trusts paid large divi- 
dends, because they were able to fix remunerative prices for their product. But neither 
the Sugar Trust nor the Steel Trust has been able to hold its own against its competitors. 

“Take it in the Sugar Trust. At the time of the Knight Case, a little less than 
twenty years ago, the Sugar Trust had practically the whole business of the country — 
I think the Supreme Court report shows something like 95 per cent. The company’s 
reports to the stockholders of 1910, as I recall it, show that the company now controls 
only 42 per cent of the production of the country. 

‘The price agreements or understandings between the trust and its competitors had 
maintained the price, but they could not maintain for the trust its proportion of the 
business. The Sugar Trust’s profits were maintained, as you so well know, not only 
through the price agreements, but through methods that were vulgarly criminal — 
through false weighing; through stealing of city water; through extensive railroad 
rebating. 

“Then take the Steel Trust — that is a younger trust, only half the length of life 
of the Sugar Trust. But in the Steel Trust you have a similar manifestation of ebbing 
prestige. In spite of all this extraordinary power in the Steel Trust, the control of raw 
material, the control of transportation, the control of certain trade through its railroad 
associations, the control of other trade through its money power — and the addition 
of the Tennessee Coal & Iron Co. — in spite of all this the Steel Trust has been a steady 
loser in percentage of the iron and steel business of this country. And not only has it 

been a steady loser in the percentage of business in this country, but despite its ability 
to largely maintain prices, notably of steel rails, throughout that period, the later years 
show a diminishing return upon the capital invested as compared with the earlier years 
of the trust.” 
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mean the very large unit — is not as efficient as the smaller unit, that I 
believe if it were possible today to make the corporations act in accordance 
with what doubtless all of us would agree should be the rules of trade no huge 
corporation would be created, or, if created, would be successful. I do not 
mean by that to say that it is not good to have the limitation [on size] in 
the law. What I mean is that I am so convinced of the economic fallacy in 
the huge unit that if we make competition possible, if we create conditions 
where there could be reasonable competition, that these monsters would fall 
to the ground, that I do not consider the need of such a limitation urgent.” 


It is quite obvious that the so-called trust cannot at the same 
time exclude others because of its size, and fail or decline by reason 
of the successful competition of others for the same reason. It can- 
not be that mere size alone tends to exclude others, and that size 
results in such inefficiency that others Are able to enter the business 
easily and compete successfully. Oné or the other of these results 
must be discarded on the ground of inconsistency. As Mr. Bran- 
deis’ main thesis was that size breeds inefficiency and failure in the 
competitive struggle, it is fair to say that he does not place the 
“menace” of the trust which has no excluding purposes, and uses 
no excluding practices, upon the fact that mere size alone tends to 
exclude others. He would not argue that it was the usual effect of 
mere size to “‘overawe” the smaller competitor,™ or to “‘make men 
hesitate to enter the field against it,” or “‘to prevent the entrance of 
new capital and new competition into the industry.” » 

2. It has been urged that if five plants are supplying a given 
trade, the union of those plants tends to exclude others, because 
there will be no chance for anyone else to supply a demand which 
is already being adequately served. This exhibits a child-like 
power of reasoning as to economic effect. Mr. Brandeis, of course, 
made no such point. His main thesis, that size was so inconsistent 





88 Report of hearing before the Senate Committee on Interstate Commerce, supra, 
1170. Italics ours. 

% Brief of Government in International Harvester Co. v. United States (now pend- 
ing in the Supreme Court of the United States), 38. 

58 Tbid. 

% Senator Sherman’s speech, opening the debate on the Sherman Anti-Trust Act, 
2t Conc. REc. 2460. (But, they say, competition is open to all; if you do not like our 
prices, establish another combination or trust. As was said by the supreme court of 
New York [People v. North River Sugar Refining Co., 54 Hun (N. Y.) 354, 377], when 
the combination already includes all or nearly all the producers, what room is there for 
another ?’’) 
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with efficiency that a trust without any excluding purposes or prac- 
tices was an easy mark for independent competition, is utterly in- 
consistent with the contention that when all the units in a given 
business have combined, there is no room for anyone else. 

3. Mr. Brandeis does suggest *’ that “the mere power of endur-. 
ance of the large company would be sufficient to give it mastery of 
the field.” He was speaking at the time of the Tobacco Trust. 
The context is as follows: 


“T found, for instance, in the tobacco company this situation — and 
it was one of the many objections to the plan of so-called disintegration 
— that the American Tobacco Co. in various departments were con- 
trolling about 40 per cent or over of the American business. We found 
there that in this way the American Tobacco Co. alone, and each one of 
the other two large companies, would control a proportion of the total 
business of the country in certain departments of the trade which was 
from one to seven times the aggregate of the business of all of the inde- 
pendents. Now, I believe that fair competition is not possible under 
those conditions, because the mere power of endurance of the large com- 
pany would be sufficient to give it mastery of the field.” 


The purport of this is somewhat vague. If excluding practices 
are used, or if from the mere size of the Tobacco Company units 
which were provided for in the disintegration plan referred to, there 
was still a prima facie inference that excluding practices would be 
used, then of course the “trust” would have a “power of endur- 
ance” which would keep out its competitors, and give it mastery 
of the field. This is probably Mr. Brandeis’ meaning, for his main 
thesis is that mere size without excluding purposes or practices is a 
source of economic weakness and operates to give competitors an 
advantage based on efficiency. This is entirely inconsistent with 
the view that mere size produces any mastery of the field. Others, 
however, may insist that the resources of a so-called trust are so 
great that the combination could practice universal price-cutting 
below cost in order to destroy all rivals and exclude others. The 
reserves, however, of such an organization are not necessarily pro- 
portionately larger than those of smaller units. It may fairly be 
denied that there are any such resources in the hands of a so-called 
trust as will enable it to keep up universal price-cutting below cost 





57 Report of hearing before the Senate Committee on Interstate Commerce, supra, 
1175. Italics ours. 
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on a country-wide basis longer than a smaller unit can keep up the 
same price-cutting in the smaller field where it operates. Of course 
no court can deal with the question of legality on the fortuitous 
basis of what proportion of reserve capital one corporation may 
have in comparison with that of its rival or possible rival. Even if 
one could imagine a trust punishing itself by universal price-cutting 
to the extent assumed, how is the public injured? Surely not by the 
introduction of prices so low that no one cares to enter the business 
or to stay in the business and the retention of such prices in general 
whenever any competitor appeared in any part of the country. 

4. Perhaps it will be said that the large combination will absorb 
all the best talent in the community for the business, and so make 
competition impossible. This position, however, is equally incon- 
sistent with Mr. Brandeis’ main thesis. If such were the fact, then 
the “trusts” would not fail for inefficiency or be subject to success- 
ful competition from new capital. Furthermore, there will still be 
infinite dispute as to whether the “trust” does, in fact, secure the 
best talent. If the subject were investigated able men could no 
doubt be found to testify that the more progressive and inventive 
minds arise among the independent smaller units, and that the 
large unit tends to conservative methods, lack of initiative, and 
want of inventive power — indeed, that it is subject to all the evils 
of a bureaucracy. For instance, between the independent telephone 
engineers and inventors and the engineers and inventors of the 
Bell system will be found a long standing dispute as to the merits 
and abilities of the men in each group. Furthermore, it may 
well be doubted whether efficiency and experience can be regarded 
as limited to any such degree that it can be “cornered.” ** 

5. Combination resulting in a unit occupying a preponderant 
position in the business has been objected to because it tends unduly 
to enhance prices. The idea is that there is a necessary connection 
between size and high prices. This rests, of course, upon the belief 
that there is a necessary connection between mere size (without 
any excluding purposes or practices) and the exclusion of others 
from the business. When the latter is exploded, does anything re- 





*8 Thus Mr. Justice Day, sitting as a Justice in the Circuit Court of Appeals in the 
Cash Register Case, 222 Fed. 599, 619 (1915), observed that “possibly, efficiency is 


so abundant that in experience there never will be as there never has been such a 
monopolizing.” 
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main of the former? Any idea that there is a mecessary connection 
must certainly be abandoned. It is significant that when Mr. 
Brandeis was asked whether he would regard 15 per cent return on 
$10,000,000 of capital an extortionate profit, he not only refused 
any percentage as a test of fair profit, but plainly indicated that the 
only test of extortionate prices which he had in mind was the fact 
that the market was unfree; — in short, that the unit fixing the prices 
had the excluding purpose and used unlawful excluding practices. 
He said: *® [Italics ours] 


“Tn a business which is a competitive business, I believe we can safely 
leave the percentage of profit to that which the business will bear, and I 
think it is in the interest of business and the interest of the community 
to let people who are conducting business which is competitive under- 
stand that there is no profit too great to be approved, if it is the result of 
the exercise of brains and character, under conditions of industrial liberty. 
I think we want to let people understand that it is not 15 or 20 or 
30 or 100 per cent that we condemn. We ought to congratulate people 
in making that much, and we ought to congratulate ourselves that they 
are making it, if it is made under conditions of natural competition. 
And it is only when conditions are constrained that we have any interest 
in how large returns are made.” 


6. The difficulty in determining what size is illegal is a strong 
argument against making size, in and of itself, a judicial test of 
illegality. Whether the unit attacked occupies a preponderant 
position in the business may possibly be ascertained like other ulti- 
mate facts to which legal consequences attach. But in many cases 
it certainly cannot be known in advance. It will depend upon the 
conditions of each business and upon surrounding circumstances of 
an intricate and changing character. It may be that in one industry 
a single unit doing 25 per cent of the business might occupy a pre- 
ponderant position, while in another, one with 40 per cent might 
not. When asked by the Senate Committee what limit he would 
place on the size of corporations, what standard he would fix, and 
how he would phrase it, Mr. Brandeis said: © 


“T do not think that I am able at this time to state the exact provision 
which I should make. I feel very clear on the proposition, but I do not 





59 Report of hearing before the Senate Committee on Interstate Commerce, 1245. 
60 Tbid., 1174. 
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feel equally clear as to what machinery should be invoked or the specific 
provision by which that proposition could be enforced.” 


Then he goes on to say: 


“T am very clear that the maximum limit could not be properly fixed 
in dollars, because what would be just enough for one business would be 
far too much for many others.” 


Apparently he favored some standard which took account of the 
percentage of the market controlled. But even here he was vague 
as to what percentage would be illegal. He was clear that 10 per 
cent would be legal, but that 40 per cent might not. Mr. Bran- 
deis’ difficulties in dealing with the standard of size for business and 
industrial units where the power of the legislature was involved, 
are surely not diminished where the power of the court is invoked. 
The difficulty is not solved by being embalmed in any such phrase as 
‘preponderant position in the business.” It is clear that whether a 
business occupies such a position is a good deal like determining 
whether anyone has been guilty of negligence. No one can tell what 
the legal consequences of acts may be until the trial is had, and the 
courts are through. Can the control of property engaged in indus- 
trial and commercial pursuits and operating in a delicately adjusted 
field from day to day stand being faced at all times with such a test 
of legality? If such a test were adopted, the motive to err on the 
safe side in order to avoid indictment might so impede the shift from 
smaller to larger units as to result in positive public evil. Where 
the violation of a highly penal statute like the Sherman Act is in- 
volved, is it fair to subject business men to indictment for crime 
upon an issue which involved merely the size of the business which 
they went into together? 

The courts have had at least one unfortunate experience in mak- 
ing property rights depend upon a question of size. When a non- 
exclusive power was created in A. to appoint among a class with a 
gift in default of appointment to the class, A. must appoint some- 
thing to each one. If A. appointed too small an amount to one, it 
was treated in a court of equity as no appointment at all. It was 
called an illusory appointment. This was a very pretty doctrine 
sentimentally, but it made litigation every time any appointee got a 





* Report of hearing before the Senate Committee on Interstate Commerce, supra, 
1175. ® Jbid., 1175. 
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considerable amount less than the others, and no test of what was a 
substantial appointment could ever be worked out. It always de- 
pended on the size and character of the estate and surrounding cir- 
cumstances. The doctrine was spoken of with contempt by judges 
and writers who had had any experience with it, and was finally 
abolished by act of Parliament.® In this country courts have re- 
fused to recognize it. There are the same fundamental objections 
(many times magnified) against putting the invalidity of great 
business organizations upon any test of size alone. 

It will be said, however, that if the line as to size can be drawn 
for the purpose of determining what is prima facie evidence of the 
intent to exclude others, it can be drawn as a test for illegality itself. 
It is not at all denied that such a line:can be drawn. The argu- 
ment is that when drawn as a test of illegality, it is one which the 
courts should not draw, but as evidence of an ultimate fact of ex- 
cluding purpose, it may be considered alone or with other evidence 
for what it is worth, subject like other evidence to have the infer- 
ences arising from it rebutted. 

7. It is a fair inference from Mr. Brandeis’ testimony that he 
did not draw any line between combinations of labor units and 
combinations of managing units, so far as illegal attempts at monop- 
oly were concerned. He was asked: ® 


“Do you regard the closed shop in labor as a tendency toward monop- 
oly, just as you do a combination of plants? ” 


to which he answered: 


Yes.” 





® “Powers in Trust,” John Chipman Gray, 25 Harv. L. Rev. 1, 26: “But the 
rule as to illusory appointments is unique in the law. Other rules of doubtful character 
have found defenders or apologists, but no one has had a good word for this. It has 
been condemned in the most unmeasured terms by judge after judge; by Sir Richard 
Pepper Arden (afterwards Lord Alvanley), M. R., in Spencer v. Spencer, 5 Ves. 362 
(1800); Kemp v. Kemp, ibid., 849 (1801); by Sir William Grant, M. R., in Butcher ». 
Butcher, 9 Ves. 382 (1804); and by Lord Eldon, C., in Bax ». Whitbread, 16 Ves. 15 
(1809), and Butcher v. Butcher, 1 Ves. & B. 79, 94, 96 (1812). 

“This state of things was so intolerably inconvenient and mischievous that a statute 
was passed abolishing the rule as to illusory appointments.” [St. 11 Geo. IV. & 1 Wm. 
IV. c. 46 (1830).] 

“* Graeff v. DeTurk, 44 Pa. 527 (1863); Hawthorn v. Ulrich, 207 IIl. 430, 69 N. E. 
885 (1904). 

% Report of hearing before the Senate Committee on Interstate Commerce, supra, 
1180. 
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It seems hardly conceivable that Mr. Brandeis would have made 
mere size and preponderant position in a labor market of a given 
labor union, in and of itself, a test of illegality. Indeed, it seems 
generally accepted that labor unions can be as large as possible and 
occupy as preponderant a position in the labor market as size can 
give, and that they only become illegal when they have the exclud- 
ing purposes or indulge in unlawful excluding practices. Why, 
then, it may be asked, make the size of combinations of managers 
and their properties, or of the properties alone, in and of itself, 
illegal? 

8. It will be argued, however, that if size is not in and of itself 
illegal, then if 100 per cent of all the property and managers engaged 
in a given industry unite and have no excluding purposes or indulge 
in no unlawful excluding practices, the combination would be valid, 
although, until others could come into the field, it would have an 
absolute monopoly. 

In meeting the argument based upon this extreme case, we must 
first assume that there is no such control of natural resources or 
strategic points as practically to exclude others, or to make their 
entrance into the business unusually difficult. The case put must 
be looked at as one in which the field is really free to others to enter, 
With this condition properly emphasized the combination of 100 
per cent of all those engaged in a given business presents no special 
feature except the fact that for some time, not at all clearly defined, 
but upon our assumption of a free field, comparatively short, the 
combination could, if it chose, fix such prices as it pleased. This is 
offset by Mr. Brandeis’ view that size alone without any excluding 
purposes, practices, or surrounding conditions is quickly self-de- 
structive by reason of the inefficiency of the combination and the 
resulting successful competition. It is also offset, in part at least, 
by the natural motive to sell cheaply enough to cause the public 
to buy, and at the same time not unduly to encourage others to 
come into the business. Such prices would be fair prices because 
they would be the highest possible, taking into account the proper 
reaction from the fact that the market was free to others. 

Suppose, however, the roo per cent combination did continue for 
an appreciable term and attempted, in disregard of these natural 
motives, to enter upon a debauch of exorbitant and monopoly prices, 





% See cases, supra, notes 47-49. 
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regardless of consequences, during such period as was possible. That 
would clearly be contrary to the public interest. Nevertheless, the 
more outrageous the conduct of the temporary monopoly the quicker 
would be the relief by the entry of others and the greater the load 
of unpopularity which the combination would have acquired. The 
question is: Should the public interest be left thus to suffer tem- 
porarily in this largely problematical case, rather than that every 
combination of capital which approached the vague standard of 
a preponderant position in the business should be subjected to the 
terrors of indictment and uncertainty as to the legality of its busi- 
ness organization, and that every combination which had a clear 
preponderant position in the business, because it had from 4o per 
cent to 80 per cent of the market should be ipso facto illegal when it 
had no such power over prices as in the hypothetical case put? It is 
submitted that the hypothetical case of the 100 per cent combination 
which used its position for however short a time to charge exorbi- 
tant prices, should be left to be dealt with by the legislature, or by 
the courts when that case arises. The result which the court might 
conceivably feel obliged to reach in such a case is no argument in 
favor of the court drafting a judicial test of illegality for all com- 
binations based upon size and preponderant position in the business, 
and that alone. 

In the same way many arguments in favor of mere size being 
made the test of illegality, founded upon some extraordinary hypo- 
thetical action of a combination with a preponderant position in 
the business, may be met. For instance, it is said that a trust might 
withdraw “temporarily from the market” so that prices would rise, 
or it might release ‘‘an unusual quantity of goods upon the market”’ 
so that prices would fall.” There are limits to be observed by the 
courts in the placing of restrictions upon the legality of business 
organizations which certainly affect the freedom of action of all in 
order to take care of a few problematical and remotely probable 
situations. 

g. The effort to make mere size a test of illegality always includes 
the argument that preponderant position in the business confers 
such power and opportunity for illegal excluding practices, and the 
danger of their being used is so great that the entire combination 





87 Brief of the Government in International Harvester Co. v. United States (now 
pending in the United States Supreme Court), 86. 
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should be condemned on the basis of size only. Obviously, however, 
if the mere possession of the power to commit a wrongful act were 
itself a wrong, the number of unlawful status would increase to the 
extent of the number of possible natural and artificial persons 
multiplied by the number of possible offenses. Even to be guilty 
of an attempt to commit a crime, the mere power is not enough. 
The actor must take substantial steps in the direction of the crim- 
inal act. Certainly the mere possession of power to commit a wrong- 
ful act can only become a wrong when the wrongful use of the power 
\s so likely to follow from its possession, and is so difficult to reach, 
in and of itself, that the mere possession of the power must be con- 
demned as in itself illegal. No court has yet said, and it is believed 
no court should, in view of our recent experiences, undertake to 
say, that it is necessary to hold the mere possession of the power to 
exclude others by illegal practices itself illegal, in order to prevent 
the unlawful use of that power. It is enough to point to the com- 
binations occupying a preponderant position in different industries 
which the government has recently investigated to make clear that 
since business has discovered that excluding purposes and prac- 
tices are illegal, there has been an obvious tendency to abandon 
them entirely. This appears particularly in the case of United 
States v. Keystone Watch Case Co.,® United States v. United States 
Steel Corporation,® and United States v. American Can Co.” The 
International Harvester Co.” appears never to have indulged in 
any unlawful excluding practices, or to have had any excluding 
purposes. 

10. In Mr. Brandeis’ testimony only one suggestion has been 
found in support of his opinion that a combination occupying a 
preponderant position in the business may, by reason of its size 
alone, be “‘a menace to the community.” It is as follows: ” 


“T have considered and do consider that the proposition that mere 
bigness cannot be an offense against society is false, because I believe 
that our society, which rests upon democracy, cannot endure under such 
conditions. Something approaching equality is essential.” 

8 218 Fed. 502 (1915). 

69 223 Fed. 55 (1915). 

7 230 Fed. 859; 234 Fed. 1019 (1916). 

™ 214 Fed. 987 (1914). 

7 Report of hearing before the Senate Committee on Interstate Commerce, supra, 
1167. 
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This is an echo of views which have been expressed by courts from 
time to time.” The trusts, it is said, take opportunity from inde- 
pendent business men. They make an industrial world of employees 
instead of independent business men. They menace equality of 
opportunity and consequently that ideal of democracy which rests 
upon such equality. 

A good deal involved in this view does not square with Mr. 
Brandeis’ main thesis that the trust which has only size is so inefti- 
cient that it must fail or decline in the face of the successful com- 
petition of smaller and more efficient units. If the bigness which, 
ex hypothesi, menaces democracy is also a menace to itself, how can 
it menace democracy, or the privilege of doing business in the 
smaller units? The fact is that when the mind is convinced that 
excluding purposes and practices can be separated from size and 
suppressed apart from holding mere size illegal, the substantial ob- 
jections to size, as such, disappear. All that is left is a residue of 
fear and bias — fear that large combinations may at any time resort 
to a use of their power to exclude others from the business; bias 
against size which took root during the period when size and ex- 
cluding purposes and practices were inseparable. All reasonable 
concessions are made to this “fear” and this “bias” when the 
preponderant position of any combination is made prima facie evi- 
dence of its excluding purposes and practices and hence of its il- 
legality. It is not at all clear from Mr. Brandeis’ testimony in 1911 
that he would have rejected such a position if it had been presented 
to his mind. 

In some cases, no doubt, a bias against size may be founded upon 
an individual preference for the simplicity of the social and indus- 
trial order of the frontier. That may be put down as incurable. 
Old men may hark back to the days of their youth, but courts can- 
not contribute to the running of the social order of the present and 
the future by confining themselves to the use of such important 
improvements as the horse cars and gas mains of the 7o0’s. The 
simplicity of the frontier is now largely prehistoric. The combina- 
tions which are, and indeed must be, permitted mean substantially 
an industrial world of employees rather than of independent indi- 
viduals engaged in business. Under any restriction as to size, 
which the courts could possibly pronounce, the ideal of a frontier 





7 Some of these cases have been collected, supra, note 42. 
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order of society with its equal opportunity for all would not con- 
ceivably be reached. It is unthinkable that any court should 
settle the size of industrial units by a judicial fiat which was 
founded’ only in a sentimental bias in favor of the simplicity of 
life as it existed in the frontier days of half a century ago. 

11. Finally, it is important to observe that in the making of a 
prohibition upon the size of combinations and business units, the 
courts are in a very different position from the legislature, and that 
one who addresses a legislative committee on the subject very prop- 
erly enters upon an expression of views and proposals which the 
court in considering the same subject could not entertain. The 
legislature may mark out lines as to size as it pleases with such 
qualifications and exceptions as it deems expedient. In so doing 
it may go upon views of economic fact which are speculative. It 
may even promulgate a rule founded upon the passion and preju- 
dices of a majority. 

iThe courts, on the other hand, in fixing the size of industrial 
and commercial units, must, from the nature of their function, 
promulgate a prohibition which is couched in general terms, uni- 
versally applicable, and without illogical or detailed exceptions. 
It must run the chance of being too liberal and letting in some 
results concededly against the public interest, which the legisla- 
ture must deal with in detail, rather than draw the line too tight 
and unduly embarrass the freedom of managers in the industrial 
and commercial world in their determination of the most effi- 
cient and economically proper unit of size. It must beware of 
basing a restriction upon economic conclusions which are uncertain 
and speculative, and which may be founded upon passion and preju- 
dice rather than knowledge of essential facts and sound analysis of 
the situation.” 

The making of the rule against perpetuities is a fair example of 
the observance by a court of these limitations. From the time that 

™ Ontario Salt Co. v. Merchants Salt Co., 18 Grant (U. C.) 540, 549 (1871), Strong, 
V. C., in upholding a combination of salt producers, said: “Did I even think otherwise 
than I do, that this arrangement was injurious to the public interests, I should hesitate 
much before I acted on such an opinion, for I should feel that I was called on to relieve 
parties from a solemn contract, not by the mere application of some well-established 
tule of law, but upon my own notions of what the public good required — in effect to 
arbitrarily make the law for the occasion. I can conceive no more objectionable in- 


stance of what is called judge-made law, than a decision by a single judge in a new and 
doubtful case that a contract is not to bind on the ground of public policy.” 
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the rule began to take shape as a result of Lord Nottingham’s deci- 
sion in the Duke of Norfolk’s Case,” the English courts have con- 
stantly adopted liberal boundary lines so as to permit testators to 
do what they had been accustomed to do up to the point where the 
courts were certain that the owner of property was going too far in 
the creation of remote limitations. In the Duke of Norfolk’s Case, 
which was the beginning of this process, there was a fundamental 
struggle to make a far stricter rule — to draw an artificial line be- 


_tween future interests in terms after a life estate, and future in- 


terests in terms taking effect at the death of the first taker, but after 
an absolute interest. Indeed, it was only by the narrowest margin 
that this step was avoided and Lord Nottingham’s view adopted.” 
The generalization thus worked out permitted Peter Thellusson to 
direct an accumulation of his estate for a period measured by a con- 
siderable number of lives in being at his death.”” He could, as a 
matter of fact, have provided for an accumulation for the period of 
these lives and twenty-one years thereafter. The result thus 
reached under the rule against perpetuities was regarded as con- 
trary to the public interest, and the Thellusson Act was passed to 
control accumulations for the future. In this country some legis- 
latures have thought the common-law rule against perpetuities too 
liberal, and have made the limit two lives in being, without any 
term of twenty-one years. 

Apply to our problem the vision and judgment which Lord Not- 
tingham brought to the creation of a test regarding the validity of 
future interests, and our conclusions are not in doubt: When the 
courts took the stand that a combination occupying a preponderant 
position and having excluding purposes or using unlawful excluding 
practices was illegal they took sure ground and have had no reason 
to regret it. They will equally be on safe ground if they hold that 
size and preponderant position are prima facie evidence of the pur- 

% 3 Ch. Cas. 1 (1682). 

% In the Duke of Norfolk’s Case, 3 Ch. Cas. 1, Lord Chancellor Nottingham was as- 
sisted by Lord Chief Justice Pemberton, Lord Chief Justice North, and Lord Chief 
Baron Montague. The Lord Chancellor differed from these judges, and entered a 
decree in accordance with his own opinion, and disregarded the opinions of those whom 
he had asked to assist him. After Lord Nottingham’s death, Lord North became Lord 
Keeper of the Great Seal, and upon a bill of review he reversed the decree of Lord Not- 
tingham, but on appeal to the House of Lords the decree of the Lord Keeper was re- 


versed and the decree of the Lord Chancellor affirmed. 
7” Thellusson ». Woodford, 11 Ves. 112 (1805). 
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pose to exclude others which places upon the combination the bur- 
den of rebutting the inference of excluding purposes and practices. 
But when the courts undertake to say that mere size alone is against 
the public interest they enter the realm of uncertainty and specula- 
tion both as to economic facts and results. It is the realm where 
law-making “may degenerate into the mere private discretion of 
the majority of the court as to a subject of all others most open to 
difference of opinion and most liable to be affected by changing 
circumstances,” “* and where the quaint language of an English 
judge becomes applicable: 


“Public policy is an unruly horse, and when once you get astride it, 
you never know where it will carry you.” ” 


In the decades from 1880 to 1900 a great fear of the power of 
new combinations spread throughout the United States. The power 
which came from combination had been, and was being, abused. 
Unlawful excluding purposes and practices were the regular ac- 
companiments of combinations which occupied a preponderant 
position in the business. All such combinations, therefore, received 
a bad name, and combination was, in and of itself, distrusted. Since 
perhaps 1910 it has become each year more apparent that the evil 
side of combination was the existence of the excluding purposes and 
the use of unlawful excluding practices. Each year it has become 
more apparent that these excluding purposes and practices may be 
eliminated, and the freedom of the market secured, without touch- 
ing the combination itself. It has become more and more apparent 
that the transition of business units from smaller to larger, and then 
to still larger units is a desirable side of combination, and a move- 
ment in which the public has a vital interest. It has become more 
and more apparent that some experiment was necessary to deter- 
mine what was the most efficient size for business units in a given 
branch of industry, and that where the field is really free to others 
to enter, the determination of the question of proper size may be 
left to the play of economic forces. If these observations are sound, 
they clearly point to the drawing of the line between good and bad 





78 Comment on Hilton v. Eckersley, 6 E. & B. 47 (1855) by the editors of Surra’s 
LrEapinc CasEs, Mr. Justice Willes and Mr. Justice Keating (4 ed. vol. 1, p. 286). 
79 Per Burrough, J., in Richardson v. Mellish, 2 Bing. 229, 252 (1824). 
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trusts.at the place where the excluding purposes or unlawful exclud- 
ing practices commence. It is sufficient protection to the public and 
a sufficient concession to the possible abuse of power by combina- 
tions, and any bias against them, that every combination having a 
preponderant position at the time it is organized must sustain the 
burden of rebutting a prima facie inference of excluding purposes 
and unlawful excluding practices. 


Albert M. Kales. 
Harvarp Law ScHOoOoL. 
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With the coming of this month the Harvard Law School completes one 
hundred years of life. Though the active process of the building of the 
School has as yet by no means ceased, as any.one who has known it dur- 
ing the last five years can testify, in time at least the moment has arrived 
when men will look at a completed work and compare it with beginnings. 
It was on May 14, 1817, that the Harvard Corporation, on the advice of 
the Royall Professor of Law, Judge Isaac Parker, voted: “That some 
Counsellor, learned in the law, be elected, to be denominated University 
Professor of Law, who shall reside in Cambridge, and open and keep a 
school for the instruction of graduates of this or any other University, 
and of such others as, according to the rules of admission, as attorneys, 
may be admitted after five years’ study in the office of some Counsellor.” 
And it was with the adoption of that vote on the next day by the Over- 
seers, and the subsequent appointment of the Hon. Asahel Stearns as 
first University Professor, that the Law School as an institution began. 

The history of the School, from that day until now, from the one lone 
scholar of the fall of 1817 to the 858 of the fall of 1916, its varied opera- 
tions, methods, fortunes, and the natures of the men who shaped them, 
have been set forth in another place. Sufficient for the present if we 
celebrate the Century. To the Harvard Law School, then, on the com- 
pletion, in growing vigor and increasing usefulness, of the first hundred 
years of its existence, the Editors of this Review gladly dedicate this 
number. 
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As announced by letter from the committee in charge, all graduates of 
the School are invited to attend: the events of the celebration days, June 
18 to June 20, ending with a dinner on Wednesday evening at which 
President Lowell of the University and Justice Loring of the Massachu- 
setts Supreme Court will be the speakers. An oration will be delivered 
Tuesday evening by Hon. Henry L. Stimson of New York at which it is 
hoped that Mr. Justice Holmes will preside. Following the Law School 
Association’s annual meeting on Wednesday morning, Dean Pound will 
make an address. 
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Hon. FREDERICK Dopce, LL.B., 69, Massachusetts. 
Hon. AuGusTuS EVERETT WILSON, * ‘70, Kentucky. 
AUSTEN GEORGE Fox, , LL.B., "71, New York. 
a BANGS WARNER, .» LL.B., 73, Massachu- 
_ ee JOSEPH BONAPARTE, LL.B., ’74, Mary- 
Jand. 
ae nan CALEB LORING, LL.B., ’74, Massachu- 
Secretary 
JOSEPH SARGENT, LL. B., ’98, 50 Congress St., Boston. 


ee Perry Fisu, Esq., LL.B., "76, Massachu- 
se’ 


WILLIAM THOMAS, Esq., LL.B.,'76, California. 

Hon. Louis DemsBitz BRANDEIS, LL.B., "77, Massa- 
chusetts. 

lene PeTeR Pierce, LL.B., ’77, Massachu- 
setts. 

Hon. Lesiie CoLsy Cornisu, LL.B., ’80, Maine. 

Hon. FRANCIS JOSEPH SWAYZE, ’ 81, New Jersey. 

Hon. SHINICHIRO KURINO, LL.B., ’81, Japan. 

Hon. EDWARD KENT, '86, Arizona. 

Hon. WALTER IRVING McCoy, LL.B., ’86, District of 
Columbia. 

Hon. JULIAN W. Mack, LL.B., ’87, Illinois. 

JOHN HENRY WIGMORE, Esq., LL. B., 87, Illinois. 

Hon. EDWARD TERRY SANFORD, LL.B., 39, T 

CHARLES F. CHOATE, Jr., Esq., ’90, Massachusetts. 

Hon. GEORGE HUTCHINS BINGHAM, LL.B., '91, New 
Hampshire. 

GEORGE E. WRIGHT, - LL.B... "91, Washington. 

Hon. GEORGE COLLINS HITCHCOCK, "93, Missouri. 

Hon. AuGustus NosBLeE Hanp, LL.B., ’94, New York. 

— fang Mapison Morton, Jr., LL.B., 94, Massa- 
¢. le 
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ROGER Ernst, LL.B., '06, 60 State Street, Boston. 
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ROGER S. WARNER, LL.B., ’02, Bowen. 
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CHARLES R. CuMMINGS, LL.B., °O4, Fall River. 


Term Expires 1918 


WILLIAM RopMAN PEasopy, LL.B., ’98, Boston. 
ROBERT HALLOWELL GARDINER, LL.B., ’07, Boston. 
WARREN MOTLEY, LL.B., 06, Boston. 


Term Expires 1919 
FRANK WASHBURN GRINNELL, LL.B., ’98, Boston. 
JOSEPH POTTER CoTTOoN, LL.B. -, "00, ee York. 
ARTHUR HENRY WEED, LL. B., ’05, Boston. 4 


Term Expires 1920 


WILLIAM RAND, Jr., LL.B., ’91, New York. 
HARVEY HOLLISTER BUNDY, LL. B., 14, Boston. 
REGINALD HEBER SMITH, LL.B., "14, Boston. 


Corresponding Secretaries 


RossBins B. ANDERSON, og B., "03, 303 Stangenwald 
-» Honolulu, Hawai 

H. F. 3AKER, LL.B., '03, Wabash Bldg., Pittsburg, Pa. 

FREDERICK R. BEHRENDS, LL.B., ’09, 1110 ilcox 
Bidg., Portland, Ore. 

James G. BERRYHILL, Jr., LL.B., '06, Equitable Bldg., 
Des Moines, la. 

Justin DEW. Bowersock, LL.B., '96, Fidelity Trust 
Bidg., Kansas City, Mo. 

CiaupE R. BRANCH, LL.B., ’11, 170 Westminster St., 
Providence, R. 

iy | F. CHAPMAN, LL.B., ’09, 187 Middle St., Port- 
and, 

WILLIAM C. COLEMAN, LL.B., ’09, 825 Equitable Bidg., 
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RICHARD P. DiETZMAN, LL.B., '07, Louisville Trust 
Bidg., Louisville, Ky. 

ALBERT DANNER EL.ior, ’83, Eureka, Nev. 

BERTRAM ELLIs, LL.B., 1887, Keene, N. H. 
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Bl -» Jacksonville, Fla. 

JOHN GATLING, ’76, Forrest City, Ark. 

Roun E, Gisu, LL.B., ’09, 407 State Natl. Bk. Bldg., 
Oklahoma City, Okla. 

Maurice Hirsch, LL.B., ’12, Houston, Tex. 

PETER H. HouMe, LL.B., '03, 1010 ist Natl. Bk. Bldg., 
Denver, Colo. 

F.S. Kent, LL. B., 06, 500 Leary Bldg., sone. Wash. 

ARCHIBALD KiNG, LL.B., *06, 728-17th S . W. 
Washington, D. 





HenrRY Lepyarp, LL.B., ’00, Union Trust Bldg., 
Detroit, Mich. 
LANSING B. Lee, LL.B., 10, 221 Dyer Bidg., Augusta, 


Ga. 

Monte M. LEMANN, }-5. "06, 1104 Hibernia Bk. 
Bldg., New Orleans, 

SAYRE MACNEIL, LL. a "11, 825 Title Insurance Bidg., 
Los Angeles, Calif. 

THOMAS . MATTERS, JR., LL.B., ’11, Omaha Natl. Bk. 
Bidg., Omaha, Neb. 

ANSON T. McCook, LL.B., ’06, 50 State St., Hartford, 


Conn. 

EuGENE L. McINTYRE, LL.B.,’07, 401 Germania Bidg., 
Milwaukee, Wis. 

RoBert E. Oips, LL.B., ’00, Merchants Natl. Bank 
Bidg., St. Paul, Minn. 

CHAUNCEY G. PARKER, ’88, 761 Prudential Bidg., 
Newark, N. J. 

WILLIAM B. A. RiTcHIe, 82, Canada Life Bldg., Hast- 
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MurRAY SEASONGOOD, ae B., 03, Citizens Natl. Bk. 
Bldg., Cincinnati, Ohio 

es B. Sears, LL. B, °96, 860 Ellicott Sq., Buffalo, 


LEVIN SMITH, ’84, 331 Julian St., Parkersburg, W. Va. 
ea T. SMYTHE, 09, 7 Broad st... Charleston, 


ROBERT E. STEINER, Jr., LL.B., ’09, ist Natl. Bk. Bidg., 
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A Directory of Case-Books 





Advertisements of Case-Books, to occupy five lines or less, will be inserted in this Directory for $5.00 per year. 
Lf three or more case-books are advertised, the rate will be $4.00 per year. Advertisements for less than one year 
will be inserted at the rate of $1.00 per month, if cash accompanies the order. 





Administrative Law, Cases on, American Case-Book Series. By Ernest Freund, Professor of Law, 
University of Chicago. 681 pp., 1 vol., price $4.00, buckram binding. West Publishing Co., St. Paul, 
Minn. 

Admiralty, Cases on the Law of. By James Barr Ames, late Dean of Harvard Law School. Parts I-III 
in one volume, pp. 341. Price, $2.50 met. Harvard University Press, Cambridge, Mass. 

Agency (including Master and Servant), Caseson. By Eugene Wambaugh, Langdell Professor of Law in 
Harvard University. Harvard University Press, Cambridge, Mass. 1 vol., 8vo, pp. xiii, 1061; cleth, 
$5.00 net. In use at Harvard, Columbia, Western Reserve, Creighton, George Washington, Tulane, 
Denver, Northwestern, Chicago, Cincinnati, Stanford, North Dakota, Louisiana, Oklahoma, Texas, Cali- 
fornia, Utah, Missouri, lowa, Wisconsin, Illinois, Boston, Boston Y. M. C. A. Law School, Minnesota, 
Montana, Idaho, and lowa. 

Agency (including Cases on Master and Servant), Cases on the Law of. By Ernest W. Huffcut, 
late Professor of Law in Cornell University. Second edition. 1907. pp. xvii, 837; 352 cases, 8vo, 
buckram, $4.50 net. Little, Brown, & Co., Publishers, Boston, Mass. 

Agency, Cases on, American Case-Book Series. By E. C. Goddard, Professor of Law, University of 
Michigan. 890 pages, 1 vol., price, $4.50, buckram binding. West Publishing Co., St. Paul, Minn. 
American Case-Book Series. A series of one-volume case-books for class use in law schools, covering the 
following subjects: Administrative Law (Freund), Agency (Goddard), Bills and Notes (Smith & Moore), 
Carriers (Green), Common-Law Pleading (Whittier), Conflict of Laws (Lorenzen), Constitutional Law 
(Hall), Corporations (Richards), Criminal Law (Mikell), Criminal Procedure (Mikell), Damages (Mechem 
& Gilbert), Equity (Boke), Insurance (Vance), Partnership (Gilmore), Persons (Kales), Quasi-Contracts 
(Thurston), Real Property, Titles (Aigler), Sales (Woodward), Suretyship (Hening), Torts (Hepburn), 
Trusts (Kenneson), Wills, and Administration (Costigan). West Publishing Company, St. Paul, 

Minnesota, Publishers. 

Analysis, Cases for. By Eugene Wambaugh, Professor in the Law Department of Harvard University. 
To supplement ‘* The Study of Cases.” pp. x, 549; crown 8vo, buckram, $3.00 net. Little, Brown, & 
Co., Publishers. 

Bailments, Carriers and Public Callings, Caseson. By Hugh E. Willis, Dean of Southwestern University 
Law School. Little, Brown, & Co., Boston, Mass. 1913. 1 vol., 8vo, buckram, 1200 pp., $4.00. 
Leading cases, showing historical development and fundamental principles. Notes, Annotations, Abridg- 
ments, Remedies, Table of Cases and Index, In use at Creighton, Marquette, Montana, New Jersey, 
Ohio State, Southwestern, Texas, Vanderbilt, Wisconsin, Yale, etc. 

Bankruptcy, Cases on the Law of. By Samuel Williston, Weld Professor of Law in Harvard University. 
Containing the Bankruptcy Acts of 1867 and 1898, and amendments of 1903 and 1910, together with cases 
on the law of bankruptcy, including fraudulent conveyances, with annotations. In use in Harvard, 
Columbia, Northwestern, Chicago, Illinois, Michigan, Wisconsin, and other Universities. Harvard Uni- 
versity Press, Cambridge, Mass. 1915. 648 pp. Price, $5.00 net. 

Bills and Notes, Cases on, American Case-Book Series. By Howard L. Smith and William Underhill 
Moore, Professors of Law, University of Wisconsin. 756 pp., 1 vol., price $4.50, buckram binding. West 
Publishing Co., St. Paul, Minn. 

Bills and Notes, Cases on the Law of. With Notes and Citations. By James Barr Ames, late Dean of 
Harvard Law School. A reprint of the work originally published in 1881. With Table of Subjects, 
Table of Cases, Summary, and Index to Summary. 2 vols., 8vo, pp. xxii, 894; v, 892. Price, half calf, 
$9.00 net. Harvard University Press, Cambridge, Mass. 

Bills, Notes, and Cheques, Cases on the Law of. By Melville M. Bigelow, of the Boston University 
Law School. Secand edition, revised by Frank Leslie Simpson. pp. xiv, 511; 146 cases, SvO, $3.50 net. 
Little, Brown, & Co., Publishers. 

Carriers, Cases on the Law of Bailments and. By Emlin McClain, Judge of the Iowa Supreme Court. 
we Third Edition, enlarged, pp. xx, 1125; 316 cases, 8vo, buckram, $5.00 net. Little Brown, & Co., 

blishers. 

Carriers, Cases on the Law of, By Joseph H. Beale, Royall Professor of Law in Harvard University, Cam- 
bridge. Harvard University Press, Cambridge, Mass. 1 vol., 8vo, pp. 634, half sheep, $4.00 net. In 
use in the following schools: Harvard, University of Chicago, University of Texas, University of Cin- 
cinnati, Fordham, Tulane University, New Jersey Law School, University of Montana, and Yale. 
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Carriers, Cases on, American Case-Book Series. By Frederick Green, Professor of Law, University 
of Illinois. 614 pp., 1 volume, price, $4.00, buckram binding. West Publishing Co., St. Paul, Minn. 

Carriers, Cases on. By Hugh E. Willis. See ‘‘ Bailments, Carriers and Public Callings.” 

Code Pleading, Select Caseson. Being a Selection of the best Authorities on the New Procedure in Plead- 
ing. With Notes. Second Edition. By Austin Abbott, LL.D. Publishers, Baker, Voorhis & Co., New 
York. 1 vol., 8vo, pp. xxiii, 714, sheep, $5.00. 

Common Law, Readings on the History and System of the Common Law. By Roscoe Pound, Story 
Professor of Law in Harvard University. Second Edition, 1913. The Boston Book Company, Boston, 
Mass. 1vol. Price $6.00, buckram binding. In use in Harvard and other law schools. 

Conflict of Laws, A Selection of Cases on. With Notes and Summary. By Joseph H. Beale, Royall 
Professor of Law in Harvard University. Harvard University Press, Cambridge, Mass. Vol. 1, 8vo, 
pp. xviii, 489; Vol. II, pp. xv, 548; Vol. III, pp. xviii, 548. Bound in buckram in two parts. Price, 
$8.00 met. In use in the following law schools: Harvard, Columbia, Chicago, Northwestern, Leland 
Stanford, Jr., North Dakota, New York University of Indiana, University of California, University of 
Montana, Yale. 

Conflict of Laws, A Shorter Selection of Cases on. Adapted to the use of schools which are unable to 
give to the course the time necessary for the longer collection. By Joseph H. Beale, Royall Professor of 
Law in Harvard University. Harvard University Press, Cambridge, Mass. 1 vol., 8vo, pp. 848. Price, 
cloth, $5.00 mez. In use in the following law schools: Boston University, Creighton University, Uni- 
versi’ y of Missouri, Tulane University, Western Reserve, University of Iowa, Fordham, University of 
Wisconsin, University of South Carolina, University of Pennsylvania, University of California. 

Conflict of Laws, Cases on, American Case-Book Series. By Ernest G. Lorenzen, Professor of Law, 
University of Wisconsin. 750 pages, 1 volume, price, $4.50, buckram binding. West Publishing Co., 
St. Paul, Minn. 

Constitutional Law, Cases on. By Hon. Emlin McClain, of the Supreme Court of Iowa. pp. xli, 1297; 
296 cases, Second Ed., 8vo, buckram, $5.00 net. Little, Brown, & Co., Publishers. 

Constitutional Law, Cases on. By Eugene Wambaugh, Langdell Professor of Law in Harvard Uni- 
versity. Harvard University Press, Cambridge, Mass., 1915. Pp. xxxi, 1068. Bound in four books, 
Cloth, cut flush, $1.25 each. (Book I, Introductory Topics: Book II, The Contract Clause, Ex Post 
Facto Laws, The First Ten Amendments; Book III, 13th, 14th, and 15th Amendments; Book IV, State 
and National Taxation, Money, the Commerce Clause.) 

Constitutional Law, Cases on, American Case-Book Series. By James Parker Hall, Dean University 
of Chicago Law School. 1420 pages, 1 vol., price $5.50 buckram binding. West Publishing Co., St. 
Paul, Minn. 

Contracts, A Selection of Cases on. Edited and annotated by Samuel Williston, Weld Professcr of 
Law in Harvard University. 2 vols., pp. xv, 728, and iv, 682; 450 cases, 8vo, $10.00 net. Little, Brown, 
& Co., Publishers. 

Contracts, A Selection of Cases on the Law of. Designed to furnish the student with a collection of cases 
developing the fundamental principles involved in the formation, performance and discharge of simple 
contracts and contracts under seal. By Judge William A. Keener, late Dean of Columbia University 
School of Law. Second Edition. Revised, reduced in size and brought to date, by I. Maurice Wormser, 
Professor of Law, Fordham University and John T. Loughran, Lecturer, Fordham University. One 
Volume, 1200 pages, bound in limp leather, $6.50. Publishers, Baker, Voorhis & Co., New York. 

Corporations, Municipal, Cases on the Law of. By Joseph H. Beale, Royall Professor of Law in Harvard 
University. Harvard University Press, Cambridge, Mass. 1 vol., 8vo, 685 pages; price, half calf, $4.00 
net. In use in the following schools: Harvard, Yale, University of Illinois, Creighton, State University 
of Iowa, University of Missouri, Cornell, West Virginia University, University of California, University 
of Idaho, University of Wisconsin, University of Texas, Chicago, Vanderbilt, University of Montana. 

Corporations, Municipal, Cases on the Law of. By John E. Macy, of the Faculty of Boston University 
Law School. The most comprehensive case-book on this subject. 1911. 1 vol., pp. xiv, 503; 177 cases, 
8vo, buckram, $4.00 net. Little, Brown, & Co., Publishers. 

Corporations, Private, Cases on the Law of. By Daniel Frederick Burnett, Professor of Law in New 
York University. 1917. 1 vol., 8vo. buckram, $5.00 net. Little, Brown, & Co., Publishers. 

Corporations, Private, A Selection of Cases on the Law of. By Ex-Judge William A. Keener, late Dean 
of Columbia University College of Law. Publishers, Baker, Voorhis & Co., New York. 2 vols., 8vo, 
Pp. xxv, 1,975; law canvas, $8.00 net. In use as a text-book at Columbia University, Buffalo Law School, 
and other law schools. ¥ 

Corporations, Private, A Selection of Cases on the Law of. By Leslie J. Tompkins, Protessor of Law 
and Secretary of the New York University Law School. Publishers, Baker, Voorhis & Co., New York. 
1 vol., 8vo, 1,162 pp.; law canvas, $6.00 net. 

Corporations, Cases on. By Edward H. Warren, Story Professor of Law in Harvard University. Second 
edition. Published in 1916. 1005 pp., with an appendix of Corporate Forms. $5.00 net. 

Corporations, Private Cases on, American Case-Book Series. By H.S. Richards, Dean University of 
Wisconsin Law School. 860 pages, 1 vol., price, $4.50, buckram binding. West Publishing Co., St. Paul, 
Minn. 
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Criminal Law, Caseson. By Joseph Henry Beale, Royall Professor of Law in Harvard University. Second 
edition. Harvard University Press, Cambridge, Mass. 1 vol., 8vo, pp. xvi, 1107. Price, cloth, $5.00 
net. In use as a text-book at the following law schools: Harvard, Columbia, New York University, 
Cornell, Leland Stanford, Jr., Indiana, Cincinnati, Illinois, Hastings, California, Maine, North Dakota, 
Chicago, Denver, Northwestern, Missouri, Nebraska, Highland Park, Richmond, Fordham, Creighton, 
University of Washington, University of Wisconsin, Tulane, University of Oklahoma, University of Utah, 
Y. M. C. A. Law School, Boston, Spokane, Ohio, lowa, Washburn, Vanderbilt, Univ. of Montana, Idaho. 

Criminal Law, Cases on, American Case-Book Series. By William E. Mikell, Professor of Law, Uni- 
versity of Pennsylvania. 610 pp., 1 vol., price, $4.00, buckram binding. Together with abridged edition 
of Mikell’s Cases on Criminal Procedure, both books bound in one volume, $5.00 met. West Publishing 
Co., St. Paul, Minn. 

Criminal Procedure, Cases on, American Case-Book Series. By William E. Mike.], Professor of Law, 
University of Pennsylvania. 427 pp., 1 vol., price, $3.50, buckram binding. Abridged edition of Mikell’s 
Cases on Criminal Procedure, 180 pages, $2.00 met. West Publishing Co., St. Paul, Minn. 

Damages, Cases on, American Case-Book Series. By Floyd R. Mechem, Professor of Law. University 
of Chicago, and Barry Gilbert, Professor of Law, lowa State University. 620 pp., 1 vol., price, $4.00, 
buckram binding. West Publishing Co., St. Paul, Minn. 

Damages, Cases on the Law of. By Joseph H. Beale, Jr., Professor of Law, Harvard University. pp. xvi, 
624; 224 cases, second edition, crown 8vo, buckram, $3.50 me. Little, Brown, & Co. Publishers. 
Domestic Relations and the Law of Persons, Cases on. Second Edition, Enlarged. By Edwin H. 
Woodruff, Professor of Law at Cornell University. Publishers, Baker, Voorhis & Co., New York. 8vo, 
pp. xviii, 624. Price law canvas, $3.50 net. Used as a text-book at the law schools of Cornell Univer- 

sity, University of Michigan, University of lowa, University of Indiana, Stanford University. 

Equity, Cases on, American Case-Book Series. By George H. Boke, Professor of Law, University of 
California. 1263 pages, 1 vol., price, $5.50, buckram binding. West Publishing Company, St. Paul, 
Minnesota. 

Equity Jurisdiction, A Brief Survey of. Second Edition, Enlarged. By C. C. Langdell, LL.D., late 
Dean of the Harvard Law School. Being a collection of seventeen articles published in the Harvard Law 
Review, containing Index and Table of Cases. Price, buckram, $4.00. Cloth cut flush. The Harvard 
Law Review Association, Cambridge, Mass. 

Equity Jurisdiction, Cases in. By James Barr Ames, late Dean of Harvard Law School. Cloth. 
Vol. I, Parts I-VI. Price, $4.25. Vol. II. Parts I-III. Price, $2.00. Harvard University Press. 

Equity Jurisdiction, Caseson. By James Brown Scott, Professor of Law in George Washington University. 
Publishers, Baker, Voorhis & Co., New York. 2 vols., 8vo, pp. xxiv, 1691; law canvas, $9.00. In use at 
George Washington and Illinois Universities, Hastings College of Law, and other law schools. 

Evidence at Common Law, A Selection of Cases on. With notes by James B. Thayer, LL.D. Second 
Edition. Publisher, George H. Kent, Cambridge, Mass. pp. xxi, 1203; cloth, $5.00 met. In use at 
Harvard, Yale, Columbia, Cornell, New York University, University of Maine, Northwestern, Cincin- 
nati University, Chicago, Pennsylvania, Illinois University, Indiana University, Stanford University, 
University of Colorado, University of Minnesota, Vanderbilt, Trinity. 

Evidence, Cases on the Law of. By John H. Wigmore, Dean of the Northwestern University Law School. 
Second edition. pp. xxxii, 1383; 608 cases, 8vo. Printed on thin paper. Limp morocco, gilt top, with 
book mark, $6.00 net. Little, Brown, & Co., Publishers, Boston. 

Insurance, Cases on the Law of. By Edwin H. Woodruff, Professor of Law at Cornell University. Pub- 
lishers, Baker, Voorhis & Co., New York. 1 vol., 8vo, pp. xiii, 592; law canvas, $4.00 net. -In use at 
Cornell, New York University, University of Missouri, lowa State University, and other law schools. 

Insurance (Marine, Fire, and Life), Caseson. By Eugene Wambaugh, A.M., LL.D., Langdell Professor 
of Law in Harvard University. Harvard University Press, Cambridge, Mass. 1 vol., 8vo, pp. xiv, 
1197; cloth, $4.50 met. In use at Harvard, Columbia, Dickinson, the University of Illinois, Chicago, 
Indiana University, University of Wisconsin, Creighton University, Cincinnati, Boston University, 
Stanford, Northwestern, Western Reserve, Universities of Kansas, Denver, South Carolina, University 
of Texas, and elsewhere. 

Insurance, Cases on, American Case-Book Series. By William R. Vance, Dean University of Minnesota 
Law School. 765 pages, 1 volume, price, $4.50, buckram binding. West Publishing Co., St. Paul, Minn. 

International Law, Caseson. By James Brown Scott, Professor of Law at George Washington University 
School of Law. 960pp., 1 vol., price $3.50, cloth. West Publishing Co., St. Paul, Minn. 

Interstate Commerce, Cases on. By Felix Frankfurter, Professor of Law in Harvard University. 8vo, 
pp. 706; cloth, $3.00 nef, 

Jurisdiction and Procedure of the Federal Courts, Cases and Readings on the. By George W. 
Rightmire, Professor of Law in the College of Law of the Ohio State University. Published by the 
W. H. Anderson Company, 1917. Price, $6.00. 

Legal Liability, Caseson. By Joseph H. Beale, Royall Professor of Lawin the Harvard Law School. 8vo, 
cloth, 820 pages, price, $4.00. 

Mortgage, Select Cases and Other Authorities on the Law of. By George W. Kirchwey, Dean of the 
Faculty of Law in Columbia University. Publishers, Baker, Voorhis & Co., New York. Parts I, Il and 
III, 8vo, pp. i, 1-772 inc.; cloth $4.00 net. In use at Columbia, Yale and other law schools. 

Negotiable Instruments — Cases, Statutes, and Authorities. Edited by Ernest W. Huffcut, late Pro- 
fessor of Law at Cornell University Second Edition, Revised and Enlarged by Frederick D. Colson, of 
the New York Bar. Publishers, Baker, Voorhis & Co., New York. 1 vol., 8vo, pp. xvi, 900; law canvas, 
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$4.50 net. Inuse at Cornell, Northwestern, University of Maine, Indiana University, and other law schools, 
This work contains: (1) The Negotiable Instruments Law as enacted in several of the States; (2) the 
original notes of the American draftsman (J. J. Crawford Esq.); (3) many of the notes of the English 
draftsman (Judge Chalmers); (4) the English Bills of Exchange Act; (5) a large collection of Selected 
and Leading Cases; (6) Citations and Extracts from Leading Authorities; (7) systematic and thorough 
annotations by the editor. 

Negotiable Instruments Law, Annotated. The Comments and Criticisms by Prof. James Barr Ames, 
Judge Lyman D. Brewster, and Charies L. McKeehan. References to English Bills of Exchange Act and 
Digests of all Cases under Negotiable Instruments Law and Bills of Exchange Act, by J. D. Brannan, 
Bussey Professor of Law in Harvard University. Second Edition, revised, rearranged, and enlarged. 
In use at Harvard Law School. The W. H. Anderson Co., Cincinnati, Ohio, Publishers. - 1 vol., 364 
pp., $3.50. (Special rates to Law Students.) 

Partnership, Cases on, American Case-Book Series. By Eugene A. Gilmore, Professor of Law, Uni- 
versity of Wisconsin. 638 pp., 1 vol., price, $4.00, buckram binding. West Publishing Co., St. Paul, 
Minn. 

Partnership, Cases on the Law of. With Notes and Citations. By James Barr Ames, late Dean of Har- 
vard Law School, Cambridge. 1 vol., 8vo, pp. viii, 622. Price, cloth, $5.00 met. Harvard University 
Press, Cambridge, Mass. 

Partnership, Selected Cases on the Law of, Including Limited Partnership. By Francis M. Burdick, 
Dwight Professor of Law, Columbia University School of Law. pp. xi, 691; 286 cases, 8vo, buckram, 
$4.50 net. Little, Brown, & Co., Publishers. 

Persons and Domestic Relations, Cases on, American Case-Book Series. (Parent and Child, Infants, 
Husband and Wife, Marriage and Divorce.) By Albert M. Kales, Professor of Law, Northwestern 
University Law School. 830 pages, 1 vol., price, $4.50, buckram binding. West Publishing ‘Co., St. 
Paul, Minn. 

Persons, Cases on Selected Topics in the Law of. (Parent and Child, Infant, Husband and Wife.) 
By Jeremiah Smith, Story Professor of Law Emeritus in Harvard University. Harvard University Press. 
1 vol., 8vo, pp. xiii, 713. Price, cloth, $3.00 net. 

Pleading at Common Law, Cases on. With Notes and Citations. By James Barr Ames, late Dean of 
Harvard Law School. Second Edition. Parts I-IV, pp. 349. Cloth cut flush. Price, $2.20 met. Har- 
vard University Press, Cambridge, Mass. 

Pleading at Common Law, Cases on, American Case-book Series. By Clarke B. Whittier, Professor 
of Law, Leland Stanford Junior University. Parts I, II, and II] about 640 pages, 1 Vol., price $4.00, 
buckram binding. West Publishing Co., St. Paul, Minnesota. . 

Procedure, Cases on Civil.. With Introduction and Notes. By Austin Wakeman Scott, Professor of Law 
in the Harvard Law School. 8vo, cloth, 677 pages. price, $4.50. 

Property, Cases on the Law of. By John Chipman Gray, Royall Professor of Law in Harvard University. 
6 vols., 8vo. Vols. 1-6 (2d ed.), $3.50 each. Volumes of this series are used in the following universities: 
Harvard, Columbia, Indiana, North Dakota, Chicago, Nebraska, Northwestern, Stanford, Utah, Wash- 
ington State University, Wisconsin, Michigan, lowa, Oklahoma, and Minnesota. Harvard University 
Press, Cambridge, Mass. 

Property, Cases on. By Edward H. Warren, Story Professor of Law in Harvard University. Intended 
for the use of first year students. Publishedin 1915. 856 pp. $5.00 net. 

Public Callings, Caseson. By Hugh E. Willis. See‘ Bailments, Carriers and Public Callings.”’ 

Public Service, Cases on. By Charles K. Burdick, Professor of the Law of Public Service in Cornell Uni- 
versity, College of Law. pp. xiii, 544; 167 cases, 8vo. Buckram, $4.00 net. Little, Brown, & Co., 
Publishers. 

Public Service Companies: Public Carriers, Public Works, and Other Public Utilities, Cases on. 
By Bruce Wyman, formerly Professor of Law in Harvard University. Harvard University Press, 
Cambridge, Mass. 1 vol., 8vo, pp. xii, 607. with an index of subjects: half sheep, $4.00 met, prepaid. 
Used in the following law schools: Harvard, Columbia, Chicago, Indiana, Western Reserve, Leland 
Stanford, Jr., Northwestern, Nebraska, Louisville, Fordham, Creighton, Texas, Michigan, State Uni- 
versity of Iowa, Illinois, Missouri, West Virginia, Tulane, Wisconsin, Vanderbilt, Yale, University of 
California, Atlanta, Washington. 

Quasi-Contract, Cases on, American Case-book Series. By Edward S. Thurston, Professor of Law, 
University of Minnesota, 625 pages, 1 volume, price $4.00, buckram binding. West Publishing Company, 
St. Paul, Minnesota. 

Quasi-Contracts, Cases on. By James Brown Scott, Professor of Law in George Washington University. 
Publishers, Baker, Voorhis & Co., New York. 1 vol., 8vo, pp. xvi, 722; law canvas, $4.50 met. Inuseas 
a text-book at Harvard and George Washington Universities, University of Wisconsin, University of 
Pennsylvania, and other law schools. 

Real Property, Selected Cases on the Law of Property in Land. Containing a classified selection of cases 
on the topics usually taught in law schools in the course on ‘‘ Real Property.’’ By William A. Finch, 
Professor of Law at Cornell University. Second Edition, with Supplementary Cases and Notes. Pub- 
lishers, Baker, Voorhis & Co., New York. 1 vol., 8vo, pp. 1,387; law canvas, $5.00 met. In use at Cornell, 
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University of Wisconsin, University of Maine, University of Missouri, University of California, and other 
law schools. 

Sales, Cases on. By Samuel Williston, Weld Professor of Law in Harvard University. Harvard university 
Press, Cambridge, Mass., Second Edition, 1905. pp. 1086. In use as a text-book in the law schools of 
the following universities: Harvard, Michigan, Northwestern, Cincinnati, California, Western Reserve, 
Indiana, Iowa, Colorado, Illinois, Pennsylvania, Dickinson, Chicago, Washington State. Price, $5.00 met. 

Sales, Cases on, American Case-Book Series. By Frederic C. Woodward, Dean Stanford University 
Law School. 785 pages, 1 vol., price, $4.50, buckram binding. West Publishing Co., St. Paul, Minn. 

Sales, Selected Caseson. By Francis M. Burdick, Dwight Professor of Law in Columbia University School 
of Law. Second edition. pp. xiii, 792; 330 cases, 8vo, buckram, $4.50 net. Little, Brown, & Co. 

Suretyship, Cases on, American Case-Book Series. By Crawford D. Hening, Professor of Law, Uni- 
versity of Pennsylvania. 660 pp., 1 vol., price, $4.00, buckram binding. West Publishing Co., St. 
Paul, Minn. 

Suretyship, Cases on the Law of. With Notes and Citations. By James Barr Ames, late Dean of Harvard 
Law School. Parts I-IV, pp. 652. Price, cloth, $4.75 met. Harvard University Press, Cambridge 

Titles, Cases on, American Case-Book Series. By Ralph W. Aigler, Professor of Law in the University of 
Michigan. 953 pages, 1 volume, price $5.00, buckram binding. This volume is volume 3 of a four volume 
case-book on Property to be issued in the American Case-book Series, West Publishing Company, St. 
Paul, Minnesota. 

Torts, A Selection of Cases on the Law of. By James Barr Ames and Jeremiah Smith. New Edition, 
1916-1917, conforming to the first-year curriculum in Harvard Law School, by Roscoe Pound. 1 vol., 
pp. 1008. Price bound, $4.50 net. Published by the editor. The prior edition, two volumes, may be 
obtained on the same terms as heretofore of Roscoe Pound, Trustee, Cambridge, Mass. 

Torts, Caseson. By Frank L. Simpson, of the Faculty of the Boston University School of Law. pp. xv, 
709; 161 cases, 8vo. Buckram, $4.50 net. Little, Brown, & Co., Publishers. 

Torts, Cases on, American Case-Book Series. By C. M.Hepburn, Professor of Law, University of Indiana. 
About 1400 pages, 1 vol., price, $6.00, buckram binding. West Publishing Company, St. Paul, Minnesota. 

Torts, Cases on the Law of. By John H. Wigmore, Dean of the Northwestern University Law School. 
An entirely new arrangement of this subject. 2 vols. pp. xlviii, 1076, and xxiii, 1045. 8vo. Printed 
on thin paper. Limp morocco, gilt edges, $11.00 met. Little, Brown, & Co. Publishers. 

Trusts, Cases on, American Case-Book Series. By Thaddeus D. Kenneson, Professor of Law, New 
York University. 617 pp., 1 vol., price, $4.00, buckram binding. West Publishing Co., St. Paul, Minn. 

Trusts, Cases on the Law of. By James Barr Ames, late Dean of Harvard Law School. Second Edi- 
tion. pp. 527. Price, cloth, $4.00 met. Harvard University Press, Cambridge, Mass. 

Trusts, Cases on Constructive and Resulting. By Austin Wakeman Scott, Professor of Law in the 
Harvard Law School. 8vo, paper, 220 pages, price $1.00. 

Trusts and Powers — A Selection of Cases and Statutes. Perpetuities, accumulations and charitable 
uses in New York, selected and arranged by George F. Canfield, Professor of Law in Columbia University. 
Publishers, Baker, Voorhis & Co., New York. 1 vol., 8vo, pp. xx, 868. Price, law canvas, $6.00 nef. In 
use as a text book at Columbia University. 

Wills and Administration, Cases on. By Joseph Warren, Professor of Law in Harvard University. 
Published in 1917, by the Editor. 1 vol., pp. xiii, 879, with an appendix of selected Probate Forms. 
Cloth, $5.00 net. 

Wills, Cases on, American Case-Book Series. By George P. Costigan, Jr., Professor of Law. North- 
western University. 781 pp., 1 vol., price, $4.50, buckram binding. West Publishing Company, St. 
Paul, Minn. 

Modern American Law. A series of case-books (published individually or collectively), covering nearly 
all branches of the law, prepared by standard legal authorities, under editorial supervision of Eugene 
Allen Gilmore, University of Wisconsin. In use at Chicago, Wisconsin, Illinois, Florida, North Dakota, 
Marquette, Albany, John B. Stetson, etc. Prices vary from $1.00 to $3.00. Complete information 
on request. Blackstone Institute, Chicago, Ill. 


LAW BOOKS 


NEW AND SECOND-HAND 





Catalogues and Lists sent on request 


T. H. FLOOD & CO. 


214 W. Madison Street Chicago, Illinois 
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Jones’ Interesting List for June 


The sets listed below are all in sound sec’and condition; the books are 


complete inside. 


each of most of them. 


Further description as desired to inquirers. 


We have but one set 








Illinois Reports, complete, 275 vols., sheep. 
Illinois Reports, complete, 275 vols., buckram. 
Illinois Appellate Reports, 200 vols., sheep. 
Illinois Appellate Reports, 200 vols., buckram. 
Illinois Cyclopedic Digest, 15 vols., buckram. 
Illinois Notes and Digest, 15 vols. 
Courtright’s Illinois Statutes 19/6, $3.75. 
American Reports, 60 vols., buckram, fine. 
American State Reports, 140 vols., buckram. 


Indiana Reports, te, 187 vols., original 
edition, in vat creas = ol 


Indiana Reports, vols. 102 to 178, buckram. 
American Probate Reports, 8 vols. 
Kansas Rep. to Pacific, 29 vols., buckram. 


Am. & Eng. clopedia of Law, Ist edition, 
31 vols. New buckram. 
Am. & Eng. Encyclopedia of Law, 2d edition, 
32 vols., » fine. 
Encycl ia of Plead and Practice 
wor. . good set, kram, fine set. 
} ery Pe 3 vols. 


Wisconsin Reports, 166 vols., original edition. 
Wisconsin to N. W. Reporter, 48 vols. 
Wisconsin Reports, vols. 46 to 154. Buckram. 
Nebraska Reports to N. W. Reporter. 
Encyclopedia of Evidence, 15 vols. 
Encyclopedia of Forms,.18 vols., sheep. 
Encyclopedia of Forms, 18 vols., buckram. 
Bacon’s Abridgment, 10 vols. 

New York Courts of Last Resort to N. E. 
Reporter, 212 vols., single vol. edition, a big 
bargain. 

Decennial Digest, 25 vols., buckram. 

American Digest, K. N. Series, | to 9. 

Federal Reporter, odd vols. 

La Reports Annotated, New _ Series, 
60 vole ne a1 Digest, and old series, 70 vols. 

and Digest, in buckram binding, very fine set. 


Rhode Island Reports to Atl. Reporter. 
Illinois Law Review, complete. 

Central Law Journal, 83 vols. 
Insurance Law Journal. 


Co-op. U. S. Reports. Digest. 7 vols. 


a a Dcscn. gt om Bs oe me 2 ond 
Court Reporter, vol 

Wok’ 100 to 24) U.S. Tockutva), Ver 

Supreme 


cheap for complete set U. S. 
Court Decisions. 

English Common Law Reports, 118 vols., 
buckram. 


English Exchequer Reports, 47 vols., buckram. 





English Chancery, 69 vols., buckram. 
House of Lords Cases, 12 vols., buckram. 
Clark & Finnelly, 11 vols., buckram. 


U. 3 241 vols. Original Edition 
=. suit purchaser. , 


U. 5 pore, Banks’ Official Edition, 241, 
in 211. 
Cyc., vols. 1 to 25, buckram, $25.00. 


American Bankru cp and par Reports, vols. | to 38, 
rtly sheep and ¥ buckram, and and the new 
Digest covering vols. 
Ohio rts to N. . pn OR 62 vols., 


Original Edition. 


Connecticut Reports to Atl. Reporter, 52 vols. 
Massachusetts Report to N. E., 138 in 69, 
binding. 


new buckram 
ny Jersey Report to Atlantic, 47 Is. 
Law po 40 vols. Equity, 87 vols., yon 
buckram binding. 


New Jersey Equity to Atlantic, 40 vols., sheep. 
Michigan Reports, complete set. Sheep. 
Michigan Reports, to N. W. Reporter, 44 vols. 
Missouri Reports, vols. 89 to 254, buckram. 
Negligence and Compensation Cases, An- 
pas ge es vem 1 to 12, and Digest, buckram, 


American and English Annotated 
vols. 1 to 40 Poon 5 Digest, 2 vols., big 


American and lish Annotated Cases, 
vols. | to 20 and Digest, buckram. mnects 
with American otated Cases. 


"Specialy suggeated to | to 154, buckram. Cheap. 
aoe ted an libraries having lous 
to N. only. 
ee a to N. W. Reporter. 
lish Reports Reprint, buckr bindi 
ne ioien nn oo 180 vols., of which 159 t 
are Covers poe Reports A. D. 
1306 to 1865, over 1,000 volumes. 
Mews’ Common Law Digest, 7 vols., cod 
Chitty’s Equity Digest, 9 vols., to 188 
lish Vice Chancellors Reports in 9 — 
special interest to those having the English 
Chancery Reports. 69 vols. nfer with us. 
Minnesota Session Laws, complete. 
st Debates in Congress, 16 vols., buck- 
ram. 
A set of Illinois Session Laws, from 1833 
, except two Private Laws. 
Set ¢ apes Council Proceedings, 1868 
to 
=i) go Americana, half leather, 16 vols. 


Penn. State Reports to Atlantic, | 10 volumes. 








We have a large stock of sec’and Text-books, Digests, etc. 
new books and desire your orders for them. 


books. Confer with and order from 


We have all of the 
We buy law books and exchange law 


GEORGE I. JONES, Law Bookseller 


202 SOUTH CLARK STREET 


CHICAGO, ILLINOIS 
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Athletic Department 








TENNIS GOLF 
Rackets Wooden Clubs 
(20 models) Iron Clubs 
Tennis Balls Golf Bags 
(All makes) Golf Balls 
Restringing | (all makes) 





HARVARD CO-OPERATIVE SOCIETY 














ESTABLISHED 1818 


SK ioks Broilers, 


C(SGLOTHINGS 
Cock nis Parnishing ods, 


MADISON AVENUE COR. FORTY-FOURTH STREET 
NEW YORK 


Telephone Murray Hill 8800 


Medium and Tropical-weight Clothing for Business, Dress or Sporting Wear 
Norfolks and Knickerbockers 
Flannel Trousers for Golf & Tennis 
Shantung Silk Riding Sacks and Breeches 
Light-weight Legeinge 
English Haberdashery and ther Goods 
Tra Kits, Coats, Rugs and Dressing Cases 
Straw & Panama Hats, English & Domestic Shoes 
Liveries for all Menservants 


Send for New IlIlustrated Catalogue 
BOSTON SALES-OFFICES 


LITTLE BUILDING 
TREMONT CORNER BOYLSTON STREET 
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THE AUTO WIND SHIELD 


Protects, with nothing in front of the driver’s eves, from 
Wind, Cold, Dust, Snow, or Light Rain 


It is strong, durable, and 
waterproof; has no glass 
to break or rattle; offers 
less resistance to the 
wind, and affords greater 
protection and safety 


than any other wind 
shield. 


The Auto Wind Shield 
is made of the best 
materials, with celluloid 
panels and brass trim- 
mings, with detachable 
side curtains and a rol] 
front for summer use. 





Price $35, attached. Only six hours are necessary to attach 


AUTO WIND SHIELD CO. 


UNIVERSITY ROAD CAMBRIDGE, MASS, 





YALE LAW JOURNAL 
Among the Articles Soon to Appear are 


Some Considerations Concerning International!Law of the Future. 
ANTOINE PILLET, University of Paris. 
An Analysis of Criminal Attempts. 
WALTER W. COOK, Yale School of Law. 
History of Consideration From 601 A. D. to 1520 A. D. 
ROBERT L. HENRY, formerly of University of Iowa. 
Early Development of Law and Equity in Texas. 
GEORGE C. BUTTE, University of Texas Law School. 
Fundamental Legal Conceptions as Applied in Judicial Reasoning II. 
WESLEY N. HOHFELD, Yale School of Law. 


Other Contributors to Volume XXVI include 


W. S. HOLDSWORTH, St. John’s College, | PHILIP MARSHALL BROWN, Princeton 
Oxford University. University. 


ALBERT M. KALES, Harvard Law School. | JAMES W. GARNER, Law School, Uni- 


MANLEY ©. HUDSON, Law School, Uni er ee 
iw 100) - 
poet Rat y ~ -soatoen , WILLIAM RENWICK RIDDELL, Supreme 








THOMAS BATY, Inner Temple, London. | ARTHUR L. CORBIN, Yale School of Law. 
EDWIN M. BORCHARD, New York Bar. EDWIN S. CORWIN, Princeton University. 


Volume XXVI may be obtained complete on June Ist. 





Subscription Price, $2.50 a Year Single Copies, 35 Cents 
THE YALE LAW JOURNAL COMPANY, Inc. 
DRAWER Q, YALE STATION NEW HAVEN, CONNECTICUT 
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Harvard Law Review 
BOUND SETS 


VoLumgs . . I—XXIX 


InpEx To VoLtumes I~-XXV 


OTHER VoLumMEs INDEXED SEPARATELY 


tert Seti arte ennai 


Half-Pi gskin : $109 CASH DISCOUNT 10% 
Additional discount of $10 to students 
Buckram ee $88.25 in the Harvard Law School. 











L. PINKOS ‘taitor” 


EXCLUSIVE FOREIGN FABRICS 


ESTABLISHED IN HARVARD SQUARE OVER 20 YEARS 


PRICES LOWEST 
WORKMANSHIP BEST 


DRESS SUITS OUR SPECIALTY 





338 WASHINGTON STREET HARVARD SQUARE 
BOSTON CAMBRIDGE 
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THE CYC-CORPUS JURIS SYSTEM 











In two years over twenty thousand offices have 


ordered CORPUS JURIS 


Practically every CYC owner has subscribed 
for CORPUS JURIS, thus indicating that 
the system inaugurated in CYC and ampli- 
fied in CORPUS JURIS has solved the law 
book problem 


The offer we are now making on the 
CYC-CORPUS JURIS SYSTEM cannot be 
duplicated later on, and those interested 











should write at once for full particulars 

















The American Law Book Co. 


27 Cedar Street New York City 
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UNIV, OF MICH. LAW LIBRARY, 
HARVARD LAW REVIEW 








PusitisHepv Montatr, NovemBer To June INCLUSIVE 





Votume XXX JUNE, 1917 Numser 8 








CONTENTS 


Paoz 
LEapiInG ARTICLES 

The New English War Cabinet as a 
Constitutional Experiment ... 4. V. Dicey... 781 
Looking Forwami ..3. 0). . oi RS ak 

Covert Legislation and the Consti- 
(tio, «kw cee we Se Gee eee «Ge 

Nova Methodus Discendae Docen- 
daeque Jurisprudentiae. . . . . . John H. Wigmore 812 
Good and Bad Trusts ..... . Albert M. Kales . 830 
NN kane oe eee ae ae 








SuBSCRIPTION: PricE, $2.50 PER ANNUM 35 CENTS PER NuMBER 
ForEIGN SUBSCRIPTIONS, $3.00 





Address Business Communications to 











Tae Harvarp Law Review AssociaTION ....... Cambridge, Massachusetts 
Edited by Published by 

Tue Harvarp Law Review AssociaTION Tue Harvarp Untversity Press 

John Wilson &8 Son] [The University Press, Cambridge 
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THE LAW— 


BUSINESS OR PROFESSION? 


By JULIUS HENRY COHEN 
of the New York Bar 


The First Authoritative Publication on 


The Unlawful Practice of the Law 


and, in the opinion of those who know, 
the best book on 


LEGAL ETHICS 


since SHARSWOOD 


WITH TABLE OF CASES, STATUTES, BIBLIOGRAPHY 
AND VALUABLE APPENDICES 


Price. . . . $2.50 . Cloth Binding 
Flexible Binding $2.75 





For the Practicing Lawyer, the Law Student, the adviser to Cor- 
porations, Title Companies, Trust Companies, Trade Associa- 
tions, Collection Agencies, etc. 


For the Layman who needs to know the function, the duty and 
the power of the lawyer. 


For Instructors in Legal Ethics. 


For Committees on Discipline, Professional Ethics, and Un- 
lawful Practice of the Law. 





PUBLISHED BY 


The Banks Law Publishing Co. 


23 PARK PLACE, NEW YORK 
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J. H. H. McCNAMEE 
COMPANY 


Bookbinding 





SS . : 
SE ‘ : a 
‘2 aS ‘ Ze 
7 ~ ue . 9 = 
Ss Poet 
) 


SES ee Tun Ga 


Law Books Interleaved 


Bound in Buckram, 


Sheep, Morocco 
Have your NOTES bound 


32 BRATTLE STREET HARVARD SQUARE 
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Caveat Emptor 
Caveat Venditor 


IS THE RULE AT 


HOTEL VICTORIA 


Dartmouth and Newbury Streets, Boston, Mass. 
EUROPEAN PLAN 
Private and Law Club Dinners a Specialty 


THOMAS O. PAIGE 
MANAGER 











TELEPHONE, 894-M CAMBRIDGE 


Che Tupper Studio 


PORTRAITS OF GENTLEMEN 


BY PHOTOGRAPHY 


FOR THIRTY-THREE YEARS THE NAME 
OF TUPPER HAS BEEN ASSOCIATED 
WITH THE LAW SCHOOL 


HARVARD SQUARE 
OPP. ENTRANCE. TO 
CAMBRIDGE SUBWAY 
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ROOMS | |PRINTERS 
F or Law Students THE 


COSMOS PRESS 


CRAIGIE HALL CATALOGUES, MAGAZINES 





Official Printers to the 
New York Ameri Mi 
Suites of three or four bedrooms ni "ia a $ 
with study and bathroom 
PUBLISHERS OF THE 
AMERICAN MUSEUM JOURNAL 
JAMES M. MARVIN a 
AGENT 
30 BOYLSTON STREET 
3 APLEY COURT CAMBRIDGE, MASSACHUSETTS 
Cambridge, Mass. 

















DAVID FARQUHAR 
Book- binder 


ALL KINDS OF BINDING AND RE-BINDING 


FAIR OAKS STREET, NORTH CAMBRIDGE, MASS. 
| Telephone, Cambridge 1347 


DURGIN, PARK & CO. 


(Established 1874) 
OPEN FROM 5 A. M. 


Market Dining Rooms °"t07?. x 
30 North Market and 31 Clinton Street, BOSTON 


BILLINGS & STOVER 
Epothecaries 


1360 MASSACHUSETTS AVENUE 
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MISS A. I. DARLING 


TYPEWRITING AND MULTIGRAPHING 


MANUSCRIPTS OF ALL DESCRIPTIONS (BRIEFS, NOTES, THESES, ETC.) 
CAREFULLY COPIED AND VERIFIED 


DICTATION TAKEN DIRECTLY AT THE MACHINE 
MULTIGRAPHING OF CIRCULAR LETTERS, NOTES, ETC. 


1388 Massachusetts Avenue, Room 7 
Telephone, Camb. 894-W HARVARD SQUARE, CAMBRIDGE 














PICTURES FRAMING SOUVENIRS 
SPECIAL RATES IN FRAMING 


Colored Reproduction of Six Tudor Panels in the House of 
Commons, 
American and English Jurists, Statesmen, and Famous Men. 


Photographs of Law Schools— any size 
Book of Harvard Views and Guide 
Groups and Rooms Photographed 


J.F.OLSSON & CO., Art Dealers 


HARVARD SQUARE 








= Cambridge Trust 
+ om Company 
START — WRITE HARVARD SQUARE 


Keep on writing without 


‘mbalk orahitch. Carry DEPOSITS $2,800,000 
. it anywhere — right side 


up or vice versa—can't Interest paid on deposits 

leak. 

Ask yourdealertodem- 
. MOORE’S 

won't feck. Moore's | SAVINGS DEPARTMENT 

writes without coax- [ti 


ing. Different from fae One Dollar opens an account. 
the ordinary pen. 





Money goes on interest the first 


pe Be = phe | day of every Month. 
ers and stationers. 


AMERICAN FOUN- 
TAIN PEN CO. Safe Deposit boxes for rent. 


Adams, Cushing & Storage for valuables. 


468 Devonshire St. 
Boston 
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CYRUS BREWER & CO. 
Every Known Kind of 
Tnsurance 





44 KILBY STREET 


ALFRED M. BULLARD 
ARTHUR B. GILMORE 


(Entire Building) 


BOSTON, MASS. 


ARTHUR K. POPE 
WILLIAM T. ULMAN 





Established in 1835 
Incorporated 1902 
Telephone 446 Cambridge 


Cambridge Coach 
Company 


Carriage and Automobile 
Service Day and Night 


Amee Brothers 


Booksellers and Stationers 
Note Books 


Sole Cambridge Agents for 
Case Books used in Harvard 
Law School 


HARVARD SQUARE 


Fountain Pens 





OLD CLOTHES WANTED 


By MAX KEEZER 


Highest cash prices paid for your cast- 
off clothing. Also, old gold, watches, 
chains, diamonds, bric-a-brac, furni- 
ture, rugs, etc. 

Will call at your room day or even- 
ing at your pleasure.— My adv. can 
be found in the Crimson, Lampoon, 
Advocate, Illustrated Magazine and 
the Monthly. 


1236 MASSACHUSETTS AVE., CAMBRIDGE 
Tels., 302 and 2936. If one is busy, call the other. 





Chief Justice Portraits 
Photos of Langdell 
and Austin 


Varsity Arts. and Grafts Shop 


9 BOYLSTON STREET, CAMBRIDGE 








WASHINGTON, D. C 


When in need of informa- 
* tion from any of the Gov- 


ernment Departments, we can serve you at very reasonable rates. 


Write or wire Washington Service Bureau, Bankers Railway Bulletin, 
419-424 Woodward Building, Washington, D.C. (Established 1907.) 








BINDING NOTES AND VOLUMES 
OF THE REVIEW 


HARVARD LAW REVIEW OFFICE 





AUSTIN HALL 
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Restrictions Afhrmed 


HE unanimous decision of the United 
States Supreme Court upholding the 
Restrictions on the erection of Bill Boards 
is a long step toward preserving the charac- 
ter of Residence Property. 





With the vast expansion of business in 
this country goes the increasing need of 
Restrictions on the uses which may be made 
of Real Property in the localities where the 
people reside. 


a en . 


Berry's Restrictions on Use of Real 
Property Is the One Law Book 


Sa ire 


4 where this subject has been thoroughly set 
out as it appears in all American, Canadian, 
English, Irish, and Scotch decisions. All 
cases reported to Dec. |, 1914 are covered 
as well as the Illinois Supreme Court de- 
i cision in this Bill Board Case. 

If you are interested in Real Property 
matters either legally or as owner you will be 
glad to own this volume. 


ee 
Se 


A handsome volume. Buckram binding. 





Price $6.50 Delivered 


GEORGE I. JONES, Publisher 


202 S. Clark Street 
CHICAGO 





RE 
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SECOND IMPRESSION 





Lectures on Legal History 
and 


Miscellaneous Legal Essays 
By JAMES BARR AMES 


Late Dane Professor of Law and Dean of the Faculty of Law in 
Harvard University 


Cloth. 550 pages. With a portrait. $3.00 





The collected works of the late Dean Ames are brought together 
for the first time in this volume, including a memoir. The scope of 
the volume is indicated by the following quotation from the table 
of Contents. 





PREFACE. MiscetLangous LraaL Essays: 
Memos, Purchase of Value without Netice. 
Pomrts 1x Lagat History: The Doctrine of Price v. Neal. 
Principal Sources. The Failure of the ‘‘ Tilden Trust.” 
I. The Salic and Anglo-Saxon Courts. Novation. 
II. Substantive Law before the Time of Can a Murderer acquire Title by his Crime, 
Bracton, etc, 
Til. Appeals. Two Theories of Consideration. 
IV. Trespass de Bonis Asportatis. The Vocation of the Law Professor. 
V. Replevin. Mutuality in Specific Performance. 
VI. Detinue. Specific Performance for and against 
VII. Trover. Strangers, etc. 
VIII. Debt. Forged Transfers of Stock. 
IX. Covenant, How far an Act may be a Tort because of the 
X. Specialty Contracts and Equitable De- wrongful Motive, etc. 
fenses. Following misappropriated Property into its 
XI. Account. Product. 
XII. Simple Contracts prior to Assumpsit. Constructive Trusts based upon the Breach 
XIII. Expressed Assumpsit. of an express Oral Trust of Land. 
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